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Another in the series of paralegal training materials 
prepared by the National Paralegal Institution under a Federal grants 
the document focuses on the interrelationship of paralegals, or legal 
assistants, traicers, and the basic 'principles of advocacy upon which" 
later training in substantive law can be built# P art 1, Preliminaries 
of TfalniirgV^iscusses detinitions, training sites, traxning 
objectives, and learner-focused training. , Part 2, The Training - 
Program, coy.er^: preservice/inseryice/.clinical education; use of 
manuals; /leaxner-fofiused training; role playingj advccacy. and' client 
interviewing; advocacy and investigatipn; informal advocacy with ^ 
adminlstratiye agejicies; advocacy and ' formal ^administrative hearings; 
the; conducting of a formal hearing; advocacy and dealing with > 
professionals and bur^^aucrats; advocacy and legal research; a^dvocacy 
and legal writing; advocates, preventive law, and self^advocacy; 
advocacy and the- paralegal's own agency; supervision and training; 
teaching substantive law; ti^inee problems;, and evaluation of the • 
training program. Supplementary materials (Evaluation Score Card for 
identifying advocacy techniques. Hearing Preparation Checklist,, 
guidelines on conducting a cross examination,* a dialogue on evidence, 
label, quiz for analyzing statements of witnesses, guide3:ihes for. 
introducing or objecting to documentary evidence at hearings, and a 
Civil Servant's Personality Zone chart) are appended to individual 
chaptets; A selected bibliography on paralegal training als6 is\ 
included. (SA) 
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PREFACE 



This text le structured around the proposition that ■ 
leamer^focueed training ie (a) an effective way to, teach ^ 
lam to layman and^(b) a unifying principle to-tie the entire^ 
Ivaining program together. To accomplish both ends the word 
"advocacy" ie given ite broadest poaaible meaning* The text 
ie,no>t self-executing; it calls fox^ the trainer to develop 
his om training style, format, and materials within the' 
context of certain fUndcm^tals of pedagogy. * 

The text grows out of a nwiber of experiences: the 
training programe- conducted by the author over the last five 
years and the fruitful exchange that the author has had with , ^ 
other trainers and program developers within and without the 
, National Paralegal Institute during this same period. 'The text 
' does not represent the official view of the Institute. The 
institute generated it as an option for discussion and further 
development. The ultimate responsibility for the text,, parttcularly 
its flaws, is the" author ^s. 



"Bvl'lr'Statsky- " 
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PART ONE 
Preliminaries of Training 




' \ '. t J 



Definitions . 



Chapter One 

Par*ategal.$^ Trainev, 
Training and Advoaacy 



This text is designed for trainers of paralegals... 
A "paralegal" is an individual who: ^ 

1. is not a licensed attorney nor a law student^ 
clerking for a lawyer during his l?iw schaol 
years; , • - 

2. is not a lega). secretary, at least to the 
extent of the legali secretary's ministerial 
functions, typing, app6intmei;it-Jceeping, * 
etc . ; •* 

3. is an agent, directly or indirectly, in that 
he or, she is part gi a legal service process 

" designed to articulate and respond to actual 
and potential claims and defenses of clients; 

^' 

4. performs activities that hitherto were f)erformed 
by lawyers; * 

5. undertakes activities that lawyers have hitherto 
faileu to undertake, but thkt we "normally" 
would* expect lawyers to perform; ' 

The primary focus of this text is the paralegal who works'" for, 
^aiL^s^uJis^anXiaUyLJlcJLaLe,^^^ a lawyer in a law office setting.. 
A "trainer" is an individual who: » ^ 
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may or may not be a lawyer; 

may or may not be an expert in any phase of 
poverty law; > 

views training as something much broader than 
what takes place dn formal classrioms and train- 
ing sessions; 

sees advocacy aS something broader than court- 
rooms., xiases, statues and regulations. 



'•In short, a* paralegal is anyone who makes a significant (non- 
clerical) contribution to the operation of a system of delivering 
legal services, and a trainer is anyone who helps the paralegal 
make this contribution.* , ^ ' * 
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"Training" is the process by which aft individual develops 
skills in relation to specific tasks. Training can take 
•.place in a number of settings: • 

A. Fornj^l Training , - 

t 1. classroom sessions in ^he office; •; 

2. classroom sessions in another agency * 
*. or in a school or college* 



Bj Informal Training 



1. on-the-job learning through instructions 
* from otherfi; . ^ 

/ • * ^ 

2> on-the-job learning by oneself. 

"Advocacy** is the' process by which an individual^ directly 
> or ind irect ly> attempts to infljience the behavior of others 
according 'to pre-determined goals . Art "advocate Is'^no't-s imply— 
one who argues in court, conducts a welfare **Faip Hearing** or 
who talks to ^ ghetto merchant on behfelf of a client who claims 
to have received defective merchindise«? A person who drafts a 
letter ..to a welfare caseworker asking for specified information 
needs to bring to bear advocacy skills 'in making this **inquiry**. 
The same' is 'trua of a paralegal who files papers in court i^or an 
attorneyand encounters some resistance from the clerk who is 
supposed to receive the papers. The same is true of': (1) a 
customer in a grocery store who claims that she has-been short- 
changed by the clerk; (2) the pupil being disciplined for 
tar^iines's who claims that the teacher gave him permission to 
^ b« late for class; (3) a parent^who wants her obstinate teen- 
age daughter ^0 stop going' Into; a particular neighborhood; (4) 
a mayor who wants the city council to change a policy; (5) a 
policeman who wants, to get citizen cooperation 'in solving a 
cj'ime. kd\>ooao\i is a fundamental component of a great many 
aotivit^^eo and ae auoh ia a basio way of life. 

As this tex^ focuses on the interre.lationship of para- 
legals, trainer* ^ad advocacy, several disclaimers need 
to be made: 

0 

1. the text does not treat any area of sul^stantive 
law, e.^. , the law^ of welfare or of consumer- 
. creditor relation's; 

the text does not explore the ethical and ' 
;) ^ -regal implications of lay advocacy; 

3. the text does not dejfl with the recruitment > 
and selection, of paralegals; ^ ^ 

the text does not deal with the organization 
and reorganization of ;substantive law into 
"systems'* which are then taught to paralegals. 



Rather; the text proceeds upon thh following assumptions 

and hypotheses: . • » ' 

• * 

-►1.- although^ the boundary lijies 'o& paralegalism 
are not always clear, pl£ital<^als ^can make a 
^ / contrib^ion to^the operation of 'u law office; 

2. the case .for the^legality &f lay advocacy has 

; been made^ primarily on the basis, of a lawyer's 

supervision ot a lay ■adyoc£Cty"S7warrk-produot and/ # 
or the authorization granted' by Federal and state 
administrative' agencies to permit lay '^practice' 
I before' them; 

3* '*be lore ^introducing paralegals Xo extensive 
. substantive law, it is appropriate to focus on 
*bas;ic principles of. advocacy upon which later 
trciining in substantive la\l can be built; 



'f :5i, distinctions' between 'jtaraining" and ''supervision^ 

tend to be misleading and counterproductive ; a* 

5. the program variables \available to a trainer in 
the design of .a training^ program are so broad 

' that, given the nnput^of his own imagination and 
a familiarity with the options iivailable t6 him, 
an effective training 'turriculum" can be * 
constructed; 

6. learner-focused training is the most ef/ective way* 
• to "teach" advocacy. ^ , . * .* 

The range in ability of paralegal trainees .is e^ctensive. 
No fjincle text could take account^ of every level of ability that 
could and that does in .fact exist. The following chapters att:empt 
to chart a middle course 'between'those .trainees who 
substantial structtTred training and those who ne^ a step-by step 
progression of training support*. . 
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I Chapter Two 

SituB of ^^{ning 

Where Should AdvocaQy Be Taucjht? 



Considerable difference of option exists on where para- 
legals should be trained. The optlrons are: 

1) in*house . > 

• 2) community agency C9ther tJian legal service office) 

3) two or four year colleges » 

4) university extension and adult education 
* 5) law scliool 

6) specially created entity * 

' « 

Within thfi last eight years, all of these options have been , 
tried and^most are still training paralegals.^ . , 

^ , ' . ' H 

In*house training is the mast prevalent ^'form of training 
paralegals in the country today. It has been adopted primarily 
by default, (e.^. , because the other traini.ng entities are 
inaccessible). In*house training often consists of a series of 
ir.fQrmal training sessions, plus a heavy dosage of on-the-job 
training. There is a trend in education generally 'toward the 
». "clfiniaal" model of learning which argues that people learn 
best when confronted with the pressures and responsibilities of 
**real** situations o^ cases. On^the^job training is closelyMn tune 
with this approach. The problem, however, is that such training 
can be chaotic due to the lack of ''direction and follow-through., 

Coirimunity agencies suqh as store- tront' consumer and land- 
lord tenant groups ^have trained paralegals. They are a possible 
resource for legal service* of f ices . The difficulty with such • 
agencies is thaC their training programs are often sporadic and 
-riat rigo-rous enough for the 'needs of paralegals who will' be 
working in legal service offices. 

A few four year colleges have talked about degreesprogra*ms 
for paralegals. The American Bar Association's Commirttee on * 
Legal As s istants ' for Lawyers has proposed a four year curriculum* 
for the *JLegal Administrator.** To date it has not been implimented, 
\ except in a few instances. Two y6ar colleges, however, hold greater 
promise for future training. About six such colleges currently 
train paralegals (primari ly^ f or work in private law practices* 
'as opposed to legal services for the poor). A great deal of 
curricula design, however, will have to ta.ke place before the twQ 
year junior or ctimmunity college can meet the demand for training. 



1 • 

l-or a«^^urjey of educ*<it ional programs in the country,, see 
Statsky, "The Lducation of Legal Parapro fess ional s : Myths," 
^ lities and Opportunities,** 24 Vandcrbilt La<^ Review 10'83 (1971). 



University Extension and adult education courses have 
also entered the' field. Again, however, their effort's have been 
sporadic, experimental an'd not geared to the "public" law 
of free. Two or three law schools have conducted training 
programs for paralegals. » While 'at one. time it was felt that the 
law school would become extensive trainers of paralegals, this 
view is seldom heard today. Except? for consultant assigments in 
helping ot^er entities tq train paralegals, the role of the law 
school in this field is in doubt. 

An entity specially' designed to train non-lawyers is 
another option. Dixwell Legal Rights Association in. New Haven 
Connecticut, for example, is an agenc^ that wns set up to train 
p^aralegals. Due to its budget and locale, however, it has not beem 
able to meet a substantial share of the. national training need. 
There is talk about the establishment of regional training centers 
for paralegals. Like the two year college, this possibility has 
been greeted with enthusiasm by many in the field. 

Given the paucity of training options, most legal service 
offices have resorted l;o in-house training. The bulk of fhis 
text, therefore, is directed to training programs run by the 
office itself oi by several' offices in the same vicinity. While 
the text is so directed, it is submitted that the principles of 
pedogogy underlying the text are appl icable -to any t-"«ining situs. 
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Chapt<?r Three 



Setting The Fifcnework For Training; What Do You 
HaviTo Work With And Whera Do You Want To Go? 



Defining your goals li.e. , what do you want to accomplish) 
and determining what, you Have to work with C^.g.. » budget, 
materials, hours, facilities, capabilities, ^tc . ) are obviously 
interrelated. You cannot set expectations beyond your capacities. 
It is' nevertheless worthwhile to examine the issues of goals 
and ctpacities separately. 



Section A.** Defining Your' Needs and Setting Your Goals 



What are the needs of your office? Oo you already have 
paralegals in your office whose advocacy skills you wish to up- 
grade? Do you have legal secretaries, for example, doing basic 
typing work whom, you want to upgrade to paralegals? Is your 
office not handling a particular kind of case because of a manpower 
shortage and would an advocacy training prog,ram for paralegals help 
to alleviate thi s' shortage? Is there* a particular aspect of a case 
that your office regularly takes whi^h is not being handled to the 
satisfaction of staff, but which could be handled more adequately 
by paralegals trained in advocacy skills related to that aspe,ct of 
the case? Are people in ydur office duplicating each other's work? 
Oo you need to systematize the handling of some cases so that the 
office has a. greater control over the work-product of the office? 
Would a training program for paralegals address itself to this 
concern? ' • 

» 

To state that there is a need to respond to questions such as 
these, is to say that the o-ffice needs to be thoroughly analyzed 
before deciding upon a paralegal training program for new employees 
or for employees already on stjjff whose skills need to be upgraded. 
It would be a mistake simply to assume that better trained personnel 
x^onld always help no matter where they are working. The question 
is: better trained to do w}:at? This must be decided, with as^much 
specificity as possible, before -the training nxogram begins. If 
the office has simply a general idea of what J^gf^ paralegals will 
be doing, it runs the risk not 'only of failing to solve its problems, 
but also of adding another layer of problems to those that already 
exist. Intensive pre-planning is an absolute essential. 

The law office ^hat is contemplating the use of paralegals 
must be confronted, examined and cross-examined in order to come up 
with an analysis that wil'l pinpoint with precision the needs of 
the office and which will tty?n raise the question of whether these 
needs can be met, in parfor whole, through a paralegal training 
procram. The best way not to accomplish this objective is to * 
l^^egate it to one staff member. This is true even if the single 
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iijdividutl-is the dirfctor, a law student or an outside rfajiagenent 
consultant. The task, whenever possible, 'should be liOoiUoHve 
re$pon9ibittty. There can be one individual who coordinates the 
analysis; but he should do so with- the goal of provoking an input ' 
from every participant in the law office involved in the production 
of legal services from the director to the clerk-typist. Master 
plans >rritten in the abstrac)t are destined to be weak. Analyses 
written by observers (even if they are participant-observers) tend 
to be interesting ^but untranslatable into action. Unless the 
coordinator- trainer (who is searching for the goals of a paralegal, 
training program) can effect an investment from participants in 
the law office, these participants are not likely to follow 
through on the end-prOduct. of •the . of f ice analysis and of the 
training program. The training program may be fine in some respects*, 
but ^^he trainees could be graduated Hnto a structure that does ^ 
not understand' them, does not know how to relfte to them, andt 
even worse, is threatened, by^them. ^ 

Does this mean that the office mtist close ^own for six months 
so that It. can evaluate it:;elf ? Does this, mean that you will need 
an expensive, inter-disciplinary, computer study to psycho-econo- 
socio-§naly2e the office? Certainly not. There are more than a' 
few less drastic alternatives that can be suggested: ^ . , 

1) Thb office can conduct a half-day, miniconference . 
in which segments of the office are broken down 
into little committees whose mandate is to ex- 
amine one aspect of the evaluition/goal- setting task; 

Z) Each staff member can be asked to answer a question- 
■ naire that will be submitted' to a, coordinating, staff' 
member. . If the respondent is an attorney, the' 
questions can be ajlong the lines gf : ' 

(a) What tasks do you riow perform? ^ * " " 
Categorize these tasks (either 
by subject-matter (e.gl , welfare 
law, consumer law, fete.) or by 
• • ' • skills (e.g.^ drafting, research, 

negotiating, court litigation, 
, interviewing, eta. ) \ 

Which of these tasks', if any, are you 
overtrained to perform? What 
tasks tend to tall into patterns? * 
Could any of those tasks be systematized 
through manuals, forms land.check- 
^ist^ and delegated to non-lavyers? " J 

How do you define your role? What 
is it that you are supposed to do? 
What is it thnt you are. doing? 
What wili heln yoa perform your 
rolQ better? .J 



(b) 
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If the respondent is a layman working in the offdce, the questions 
can be along the lines of: ; 

-\ 

(a) What tasks do you now perform? 
(same as 2(a) above): 

(b) What other responsibilities do 
you think that you could handle if 
you were given more training? 

^ (c) etc. 

3) Rach staff member can be apprised of the fact 
that the office wants to re-examine its 
structure, that within the next few week's it 
would be very helpful if everyone would 
think about what they are doing in the light 
of "he following issues: 

(a) What are our goals? 

(b) How effective arj? we?. 

(c) How can we measure this effectiveness? 

(d) Do we need to stream-line and^ 

systematize? If so, where? 
(*ej Are we making full use of all personnel? 

(f) Do we'want to delegate more work to 

non- lawyers? If so, where and' how? 

(g) Do we need in-house training for staft? 

It ^0, what kind? Who should do it? 
How much time will it take? 

After the two weeks have passed, the office can call a staff meeting 
to deal i^ith these issues, or the coordinator-trainer can interview 
each staff member individually to collect their responses to thes^ 
issues. The director and/oi: the trainer should not permit any 
statf member to respond to theSe issues by saying: "We don't have 
the time." "Lawyers must do everything." "There are too many 
personality problems here." "What we. need is more money, plain 
and simple." "We don't have the energy or the resources to train 
pr supervise paralegals." Such responses are totally inadequate 
uKlese the pvnpeyieKt of any ov all of theoe vieos kao thought 
through the ieoues involved." tt's too easy to reject the whole 
notion out ot hand. There are those of us who need to be, incited 
to assess our own provincialism. Most administrative 'agencies 
operate under pressure and one unfortunate by-product of pressure 
is a disinclination to xe-assess and to try to define where the 
agency -is and where it wants to go^ Everything tends to be crisis 
trrt^TTtird^imrd The TTotitnr-of tliTcrcrion ts trea-ted as a naive luxury. ► 

The first responsibility, therefore, of the trainer is to be 
an advdcate for a pavtiaipatory evaluation of the needs of the office. Once 
this is done and the results of the evaluation point to the need 
for the development of paralegals, the rask then becomes- that of 

O fsigning and implementing the training program based on the needs 

the otfice. 
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Section B. Defining Your Capacities 
# 

Identifying the potential of a paralegal training program 
involves the following questiohs: 

1) Who is available to do the training? 



3) What is the educational level of the trainees? 
Are they good "talkers"? ' Can they read and 
write? What skills will they need? 

4) If you are going to upgrade present staff, will 
they need salary increases and who will perforin 
the tas"ks from which they have been upgraded? • 

5) What facilities are available for training? 
(e.g., room space, tape recorder, supplies, 
notebooks that can become manuals, #tc?.) , 

6) Are outside people available to you to help 
conduct the training? 



Section C. Foundation for an Evaluation 



If the task of def^iaing the goals and capacities of the traini 
programs is done well, then you not only increase the possibility 
of constructing and implementing a workable training curriculum, 
but you also have laid the groundwork for something to evaluate. 
You will then have some criteria by which to measure the validity 
of your training concepts and the effectiveness of your para- 
legals generally. You will not falli into^ the trap, to which so 
many of us^ are addicted, namely, of riding on a wave of enthusiasm 
tor paralegals without really knowing where we are headed. 

It is submitted that 70^ of the trainer's job is over if he 
has done adequate pre-fV^^^i^S ^lul i f he is flexible enough to 
respond tp the variables involved. The actual training will then 
be relatively "easy", and perhaps more significantly, it will be 
fun. The importance of, a trainer enjoying his work cannot be over- 
stressed. Me will enjoy it if ho is in control of the training 
program; he will gain control if he brings to bear^ the painful 
energy required to be an advocate himself as to uhat is needed and 
who is needed to do the planning. 



"AT-TTguideline to org;ini;ing the trfainipg program in antici- 
pation of the task of evaluation, it is recommended tnat every 
trainer construct for himself i ten to twenty page questionnaire 
to be filled out hv him or her before the training program 
rictua^ly begins. The qu'-st 1011110! re should be set up 'along the 
following lino<5: 



2) 



How much time can be taken^to do the training? 
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PRE-PLANNING TRAINING * 
FORM 



1, Name of Program. 

2, Name- and Title of Trainer(s)/Coordinator (s) 

3, Define the purposes/objectives of the 
training progr.am. 

4, Describe any dissenting opinions in your office as 
to the purposes/objectives of the training program, 

5, Describe the process by which these purpo^es/ob- 
jeqtives were reached, 

.6, To what extent do you feel that the goals of the * 
training program are understood by .everyone in. , 
the office? 

7. What are some of the ways that you are' going to 
test whether your goals have been realized 
during or after the training program^/ 

8. What will be your training format? /Any outside 
trainers? How long will the training run? etOs 

9. What is the preliminary outline" of your curriculum? 

10, How were the trainees recruited? Who did the 
recruiting? By. what standards? Give a brief 
biography of each tt'ainee, 

11, Describe your understanding of* what goals/ ^ 

, . expectations the trainees have for the training 
program and for their jobs. 

For more detailed discussion of .the imp^lementation of 
evaluation, ^ee .chapter 'tWentyrtwo, in/ra. 



SUGGESTED TRAINING 
OBJECTIVES IN ADVOCACY 
COURSE 



If the program decides to have training in advocacy, there 
are a dumber of objectives ihat it'^ould identify following the 
analysis described in this chapter. For example: 

1. define advocacy; 

2. determine the extent to which the 
trainees were advocates for others or 
self- advocate 3 before they came to 
the training program; 

3. bui-Jd upon the advocacy 'skills that 
they brought with them; 

i 

identify the connection between 
administrative advocacy and the 
following skills: > ' 

, a) client interviewing 

b) investigation 

c) trial advocacy 

d) appellate advocacy 

e) legal research; * 

5. identify agency problems of clients 
. . that can be resolved informally ^ 

(without need of a formal agency 
hearing or court action) ; 

6. deal with agency personnel at the 
line and supervisory levels; 

7. use the standard communication 
vehicles with agencies: lettprs, 
phone calls, -site visits; 

8. xmderstand the structure of 
bureaucracies; , 

9. identify and use the standard 
advocacy techniques; 



10. know how to cite the law; 

*« 

11. know when a client problem with an 
agency will require a formal hearing; 
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12. how to request a formal hearing; 

L3. how to prepare witnesses for a 
formal hearing; 

m. how to use testimonial and docu- 
mentary ovid^ence at a hearing; 

15. ' how to direct and cross-examine 

witnesses at 'a hearing; 

16. how-to preserve points for appeal 
at a hearing; ' 

17. how -to maintain issue control at 
a hearing; 

18. * how to get the agency hq^ring 

officer to issue a decisio^n;* ' "i; ' 

19. how to insure agency compliance 

with the result of a hearing ^lecision; 

2t). how to work effectively with attorneys , 
in* realizing the above qfjjectlves. * 
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Chapter. Four 
Leam^r-'Fooueed Training and the Tvain$r 

Section Ai Three Orientations to Training 



1. Letrner^Focused Training * ' " 

As used in this text.,Jl!JLeArner- focused training" is the process 
by which (1) skills are developed and (2) substantive information is 
assimilated by: 

FIRST: Identifying the skills and information that 
the trainees bring with them to the traiijing 
program, 

SECOND: demonstrating the extent to which these. 

skills and this information relate to the 
''specialized" skills and information that 
will be required when they- are on the job, 

THIRD: building upon the skills and information 
so identified and so related to the end 
that they will be able to' function 
effectively on the job. 



The critical sitage is the fir 
and whajL he already knows thr 
This stage will not necessari 
that directly relate to the t 
paralegal » for example, subse 
the starting point can be the 
•legal trainees. This will be 
subsequent two steps of learn 

The foils to learner-foe 
training or teacher-focused t 
training. 

2. Master-Focused Training 



St. The starting point is the trainee 
ough his prior training and experiences, 
ly deal with specialized experiences 
rainee*sSew job. In reference to the 
quent chapters will demonstrate that 
^^non-'legaV* . experiences of the para- 
come the foundation upon which the 
er-focused training will*be based. 

used, training a.re (a) master-focused 
raining and (b) subject-matter-focused 



Within 
telling nis t 
This observa 
content .of c 
derivatives 4 
to send out 
_tha.tLJLlie 
What are som 



the last few years, 
hat what we say is 1 
tion is preeminently 
lasses is reading, 

The structure of t 
messages of its own. 

can't he ar the 
e of these structure 



communication specialists have been 
e'ss important than hoD we say it. 

applicable to the classroom. The 
writing, arithmatic and their i 
he classroom setting, however, tends 
These messages are oft^en so loud 
readin g -writing -arithmafic stories . 
messages? A tew are suggested nere: 
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a. I ^am the teacher^ you are the learner; 

b. I am the one who knows, you are the one 
who doesn't' know; 

• 1-21 . 




There is so much^.to learn that you (th^ 
student) will be sanctioned if you think you ? 
already know a lot; ^ 

. V ^' question too much, you will disrupt the 

lesson plan and discipline generally; 

e. learning happens within the four walls of tKe 
classroom, the learning that students bring 
with them to the class are personal ideosyn- 
cracies that need to be overcome; 

f* Learning is hard work and painful; work and ^ 
play do not go together. ^ - 

«• 

1 * These are some of the messages of mas'ter-focused training. The 
master or teacher is "up here*' and the student or trainL is -dtown 
tclcher is^ obj^^^ive is to -elevate- the student to where the 

3, Subject-Matter-Focused Training* 

tra.-J^^ structural messages sent oat in subject-matter-focused 
train, ingarei • 

a. If you don't know the terminology; if ydu ' 
can t spel^ the terminology; if you can't 
pronounce the terminology; you will never 
learn the substance; 

b. . Every topic /job/ arena is unique unto its^if - 

and that i 5 why every topic /'job/ arena has 
developed its own jargon; - 

c. The learning process has a beginning, a middle 
and an end; no st^p in the process can be 
skipped or coyered out of order, 

fl!^^^«r??^^'''''^°^"^^'^ training sets up its own realm of topics and 
teaches it as a separate universe." ^ ana 

Section B. The Structural Messages of Learner-Focused Training 

Learner-focused training, on the other hand, has a different set 
Sa't'of'^frajp^^^r °' theUtructurJ ahr^Jr! 

a. The studenc has something valuablp to offer; 
; * The~^tiuloirt IS a teacfierl ~ 

c. Classrooms are discovery grounds where the narti- ' 
^ cipants mutually work things out and uncover 
approaches to problem solving. •* 



d. The basic ingredient in any task i^ "common- 
sense** and ap**feel for good judgment*' » these 

♦ traits cannot be learned^ but theycan. be ^ 
»developed» focused and refined in a training 
session; ' * . 

e. It's OK if the' training is enjoyable. 

f. The student has* a responsibility to make the 
' training work not- simply by doing all the 

"homework**, but by helping to structure and 
evaluate the "training itself. 

Section C. The Three Orientations to Training and Paralegals 

• « 

1, * Subject-Matter Focused Training of Paralegals 

I ' ^ - . ' / • ^ * 

^ Here the starting point would be ^*the law** (tfhe subject-matter 
of tlie p«iralegal*s job). The training would begin with a subject 
such as welfare law or consumer law. The subject. would be covered 
from "a'* to "z**, with emphasis on the technicalities with which 
the trainee is pfesumably not familiar. * * 

The danger of this approach is that the trainee will see his 
job solely in terms of cases, statutes and regulations : the jargon 
of the trade. He may not be made to understand that an essential 
ingredient of performing his job well will be his sense of per- 
serverence, imagination and "good judgment,*' The trainer run^ the 
risk of the paralegal being immobil ized on the job because he ,can*t 
remember the jargon or use the office law library. This is not to 
say that paralegal trainees should never b;B taught "the law.'* It 
is rather to argue that if . **the law'*^s taught too early, the trainer 
runs the risk ot producing paralegals wl\py are dependent upon tech- 
nicalities at the expense of having, trainees who know that they must 
oftcii' draw upon their own creativity in solving problems on the job. 

The best 'example of this is in the area of advocacy before 
administrative agencies. Agencies respond to pressure points; they 
are given to ^inertia and standardization which are overcome less by 
citations to legal principles than by pressure exQrted on a human, 
ij\terpersonal level. [The effective advocate is the insistent 
advocate won't go away; who is not intimidated by bureauratic 
po^licier* and sub-pol icies; who keeps asking •*why not** when the ag.ency 
reiusfiu to make .except-iohs to rules; who recognizes that beneath 
the agency's rationalization i.s a tired ^ burdened civil servant who 
is oflen confuspd about what to do in spite of the rationalization. 
^An advocate uho las thi^ level of understanding of the dynamics of 
agency structure is in"^ good position to effect resMlts. One of 
the best ways to prevent him from developing such an orientation' 
is to attempt at the ouiset to fuel him with the. jargon of the law 
and with the tools, by v.jnich lawyers- communicate with each other. 
Before "the law" is"^ taught, the trainees should be given a found- 
ation in what this text calls, **basic advocacy^skills.*' 
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2 . Master -Focuse*H~Tfaining of ' Paralegals ' * 

• I'^^.^^sic format of such training is ''the lecture. Lecturing 
IS indeed a valid tooFof teaching, so long as the lecturer 
recognizes the dangers inherent in his approach. For the para- 
legal, the danger of the *'bad*» lect^ire is again one of over- 
dependence. 



It IS of course true that the lawyer and the paralegal work 
closely together on the job. It is" essential" that good working 
relationships are developed. In order for the paralegal to*be 
able to make a contributio|[i on the- jobT"1iow6ver , he cannot xofT- 
stantly be taking up the time of his supervising attorney with 
how-to-do-it** questions. Paralegals must develop a level of 
independence uhder the general guidance of lawyers in the vast 
majority pf situat;ions, and under their" specific instructions in 
the unusual situations. How is this kind of relationship . 
developed? By demonstrating to the paralegal that he has his own 
unique contribution, that he has a head on his shoulders, that he 
can make decisions within the framework of office policy. It is 
perfectly proper for the paralegal to respect oftice attorneys . 
00 long ae the paralegal do^ mt feel that he oan^t make a movt without^xm 
attorney a^ hie aide telling hvn what to do* • ^ 

Ituis submitted that %aster-focused training often creates 
this kina^of dependence on the, attorney. The danger of theN'bad" 
lecture is.<that the listener hears bnly the lecturer- and not the 
topic of-^the lecture.* When trainees are constantly ''talked at^'T" 
they may develop the sense that they won't be able to solve^any 
problems on their own unless someone ds at their side to.'*talk 
at" them concerning what to do. The- lecturer may, give lip 
service to the necessity of a paralegal's use of *his own in- 
gelnuity on the job. If the lectures are so constructed, howeverT* 
that there is little room for input by the trainee other than to 
:^u^^"*v^^" risk. is created that the. paralegal while on the 
job wilrlv be constantly waiting for instructions every* step •of 
the'way. His input will^always be dependent on a ••lecture" by 
the expert on what to do. This is obviously not the definition ^ 
of a good lawyer-paralegal working relationship. La\s7ers simply 
don t nave the tinie nor the inclination to track every move the 
paralegal makes. Lawyers, however, can unwittingly encourage 
such a relationship) if they adopt a master-focused style of 

training and are unaware of the poor work habits that .they-are 

helping the paralegals to develop* 

Again, however, this is not to argue that trainers should 
never gict'e a lecture. Lectures can be an appropriate vehicle of 
•teaching. The call is simply for caution: whilo lecturing, the 
trainer should be aware of the variety of messages that he may 
be conveying in of t^hat he its eairlng. 





,,3. Learner-Focused Training of-'Paralegals . ^ 

As indicated above, there is a three step process, to teaching 
parale.gals according to the learner-foc^Sed format training! 

* iVhene.ver poss ible the trainej* m.ak,es use ot role-playing (see chapter 
eight infva) not only as a way of getting the trainee to look at him- 
self, but a^so as a vay of !demortst rating to the trainee that problem-** 
solving , of ten calls tor on-the-spot ingenuity as wel.l as for know- 
ledge of technical matters.. ' ' , 

• * * ' • • 

^ 1. Start with the "non-legal" experiences and 

skills that the paralegals^ brought with them 
to the training prograjn. How did they ro- 
, solve prdbloms betore they decided^to become 
. . paralegals? What did they do'j for example, , 

v>hen they felt that the co-rner butcher short - 
changcMl chem? What skili^ did tfiey bring to 
. ' bear? To what extend wer^ they self -advocates? 

\ 2. Show\ that the way in which, they solved problems 

before they became paralegal trainees is relevant^ 
v . ^ to the way in which th'ey will bo asJKed to solve 

« problems as paralegals^ There* to a definite 

' , relarionship between convincing a butcher that , 

^. - he acted: improperly and* convincing a welfare 
• caseworker that he has acted improperly in, 

reference to a welfare client. That relatipnship ' 
is basic advocticy skills. 

3. Finally, the training program gjves the _t raj .ne.QS.' 

the to'ols to ey*aTuate thF'advbcacy sRilis that 
they brought with them. When their pr^ioi 
experiences have taught them. bad habits ,-th^is is 
corrected. The technical aspects ot the para- 
legal's job ieg,g cross-examination at an adminis- 
f trative hear inf. and substantive lawj are then 

^ ' built- upon the basic advocacy skills training. 

\<\\on thi^ approach works well, the paralegals are not overly 
deiiondent on technicalities or on experts; they know hou to relate' 
to both KVthin a la.w office environment. They begin to see the 
•*conn?^n vsense" and experiential foundation pf. jargon 'and hence arc 

* able r© dear with it. They know that when they are i'n the field 
investigating or on the phone arguing with a ghetto merchant that 

^this sense of "good judgment** and their understanding of human nature - 
*will be as important to gettinlf; things Mone as knowing what I'the 
law" is and beiqg able to use the jjirgoij. When they run into 
difficulties, they know the difference between using their own imagi- 
nation and asking a la^ypr what to do. The two^ approaches are nor 
'mutually exclusive; they complement each other/ They are alwa>s 
anxious to learn "more lawy, but they understand that knowing "more 
law" is not alwavs a substitute for t^hoir if>wn "hustle" in the faeld* 
Knowing "more law" may in fact be the Acket to resolving the problem; 
but i.t takes a thinking human be'ing tojbe able to .apply the law and 
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a primry inefcdient of such an individual is a ''feel for good - 
judgment." The critical responsibility of learner-focused trainiitg*" 
IS to identify this "good judgment" in the traintfe^ and to- build - 
upon It so that they are able to work with lawyers and function in 
a law office so'tti'ng. The following chapters in this text arc* 
designed to-get at this reponsibility in terms of developing ^ 
curricula styles and content. - « ' 

Section D. Cri-titisms of Learner-Focused Training- 

' . ' * - ^ * *^ . 

You may 'argue thatUearner-focused training sounds nice, tut .It 
leads nowhere. One commentator suggested that by adopting this 
approach you run the jisk of graduating paralegals. who feel good 
about themselves, but have no skills. A learned pfcafessor of law % 
recently made Ihe following comments about the assumptions under- 
lying learner -focused training a§ outlined above: ♦ . - , 

^'As for your views about the training of par'alawyers , • 
I ha\:e ro admit that I am not, like Rousseau, and 
adherent of the thebrx. of the Noble Savage. I think 
that you are. You tend,, much more than J Bo, to 
^ think that the persons whom you may enlist -^will be 

better equipped than you are to identi.fy the areas 
in which the); need training* You propose to* draw- on 
theln to make the curriculum, as it were* Moreover, 
. , you put a high value on their past experience, which 

you seem to think will be much morre pointedly ^ « 
pertinent than \|:he past experience of the corps of ' 
trainers. «In my view, experience cajl*be L bad 
^ teacher a.s well .as a good ^teacher, and i« many, many' 

cases It misleads, into continued , error rather than 
leads toward enlightment* We iconstantly speak'of 




the virtue of learning .by ejcperiencek but observably 
very f'-w people do,*learn except 'to the extent that 
their experience falls into routine' 'patterns , from 
which escape often proves tON be difficult when de- « 
partures' from the routiile are suitable. One recalls 
the folk tale ot th6 indignant woman who left a 
lecture on child, care, querulously remarking to her ' 
companion: 'Who do^s that dqctor . fhink she is, telling 
me how to bring up cjiildren-rae who has already 
brought up eleven thildrert and six of ^hem under the 
sod already, bless their souls.** 

not\go tdJ^'the other extrerte and sav 
that the past experience of paraltwyers should be * V 
Ignored. It is obviously something upon which to ' 
build. I simply had^the feeling as- I read your 
pagers, however, that you were much mox:6 inclined to 
allow past experience fo determir>e the architecture 
of your structi^re, as it were; I would regard it as 
one of the elements of the foundation, but not as a « ' 
model for the super-structure one was seeking to 
construct." • . • & ^-^ 



These comments aiit'^-of course, very well taken. There is a 
distinct danger in «oing too far. The key is flexibility Th»- 
trainer needs to have a proper i^a^ance betweev providing jdirection 
and letting the learners "run tht- 'shcw»\ Without this balance, 
chaos can result. It is indeed very possible that a trainee can 
come to a tYain^mn program With ''had** habits wUic^.have been for-* ' 
mulated as a result of "bad'* experience*; in the past-. An attempt , 
to 'correct" or to^reoriont such a trainee is not inconsisten t ^ith ♦ _ 
a learner >focused_2hj J_psnp^ o f f du c ation :; — ThTs^phiTosophy would - 
^44^^t ii ^'^rec^T^capp roach to ^effect this correction, namely, the 
provi-sion of a setting by which this trainee can correct himself. 
Supportive vehicles must be usei, such as role -playing, to let the 
trainee look at what he i.^ doing and find out if he ought to 
c^n^^ider a Jiffefeuj app-oach. If this does not work and the 
tr^ninee pcr.sist^ in his mistakeh ways; then someone will- simply 
have to ttuj_^ so, LoarnerTfocu^ed training dpef not *tie anyone^S 
,hilnd[^*^ ^Itf^nfTrely suggests to the trailver that he shpuld first try ' 
to i'lchieve his- goals through the trainee before^ resorting to- authori- 
tarian guide IjLnes...* ' _ « 

• ' Another possible criticism of leatner-focUsed txaining is that 
the tnlinees themselves, may not go for it even' if the trainer thihks ' 
•that it isf good for th^enf. L&ymen want to be •♦taught the law**! and " 
KilJ insist on this- from a tradning' program. This demand is lefgiti-' 
mate r>ut j,.hould, be resisted- if *the. demfnd is made prematurf^lv. Some 
trainees, for example,. miJy advaiice fastc?r than others and may be ^ 
rpady for,.substantive*law iooner, ' In suc!^ ca^es, these trainees my 
he permitted to move ahead of jthe othprs, or, much more- appropriately, 
thesetadvatficgd trainees may b6 enlisted to help the trainer reach 
,th<- slower trniitoes who .need mqro^hclp ip*de^v<*lbping basic a'dvi Mcy 
<Kitl-^*. (See clrnptcr twenty:ono u^ft^a on the slow learner) / 



Section !:r Ooes- tho "Irafnov Have to Be a Lawyer? \' % • 

Vo. Happily, the day is .passing when tho l/gal profos^sion is* - 

.icened to have a fionopnly over advi(*cacy skills, Advo^acyH'S^a^baVic 
cor-ponent of aU otKrujiat-ion^, profvV'*<ionsaii4-4M-0'^tyles, Scwue 
isork Xvcas arcv heginniii'g to giveJld-^ui-^-tlfcogni this fact\ e.g^/ 

the* advocate-;;ocial- worJuxi^V^Jo .ad{'ocate- journaUst, the advocate* 
n<5?hit9c't,j^f2i---'^^^Jor of the conflict within contemporary * 

chm^e^Tv^'hother, clerics ought to^get ou*. into the- communitv and, 
TTTeffoct, hecoRos advocates. The liolitical arena is, of cdurse, 
jnf:os^ted With ii 11 levels, sjiapos .and types of advocacy. Child- 
jleaHng is probably the post fundamental ex^imple of advocacy 'in our 
^MVilir.Kion., Tn ?h6rt', all of u<^ pchd enormous amounts of time ' ' . 
tryjn,u'to di-vAlvp/sta4>ili:e/immohila2o thQ behavior oF others according 



- . \ trainer of i^dvdc^icy needs^ to he someone wh*b c«n grasp the 
universal ity of , advocacy, who -can* identify the 'l>asic comppnents of 
advocacy and translUjte them inirp sf..ills. LauyeVs'can certainly m.eet 
thc^e quaW fi cat-ions .x\lnn(;'ao theu^n'p'v.ot preocfbi4pied with advodaoy ae 

. v», v^yu'^itif^na <vul u^ouHi'off'iC^ A. lawyer who is so inclined . 

«rhouid he a trainer of paralegal advocaroy. As indicated above, 
^^'Jjo sees, advocacy only a^ a ,tc^chnical specialty is likely' 



19 



to convey this impression to paralegal trainees and hence run the 
risk of stifling the advocacy skills that these trainees brought 
u>ith them to the training program and that need careful development. 
There are, however, at least Jwo aspects of the overall training 
.picture that may call only fo-r the "presence of a lawyer: 

a. Ajt the very beginning of the training program 

J w hen J:heLjd±££icuLt> pre-planning-d'escribedHLii'- — - — ' 

chapter three jnust take, places it may.be tha^ 
only practicing, attornei)'s can do the job- of 

, analyzing the effectiveness of the law office 

, . in order to identify, needs that might be , 

solved by^a paralegal training program; ~ 

b. At the end of the train'ing program, when it is 
time to teach substantive^ law to the paralegals, 

^ it may that, only the practicing attorney 

specializing iij these substantive areas can do 
J . this job a4equately. .Furthermore, the^re are, ' 

copiponents of basic advocacy ie*g., preservation 
*( of evidence in investigation) that will need a 

lawyer input to the teaching. This will conie 
either through the presentation of substantive 
law by the law>^er or through the4awyer*s- • 
, . , input into the design of the basic advocacy * 

course. (See, chapter hinteen infra on roles 
. , ; for^^the lawyer in 'the trairiihg\"3 

*' ' « 

The basic advocacy course, however, that comes between, these two > 
points, does not necessarily have to be taught by ^an attorney. A 
VISTA volunteer, an ex-Peace Corps volunteer, a social worker, a 
public school teacher^ a community worker; a welfare rights worker, 
a veteran paralegal, eta» • any one of these individuals could teach 
the basic advocacy course.* 
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PART TWO 
The Training Propr^m 



Chapter F\ve • 



'Ii*aining Ooervieu: Pre-Seryice 
, TvazmngM Xn^Sexyice S^ointw^ and 

/ Climoal Education For Farategale ^ . 

Section A. ' Overview 

The following outline is cSi opt^on^or the entire training 
program (the time estimates are rough calculations only based jjpon 
a hypotJietical . training program-of one tfainer and seven trainees) 

^ PHASE I: Pre-Planning: three weeks 

PuASE II: . Pre-Service Training: Basic Advocacy 
Course: five weeks 
' A. Classroom time: three and one 
half weeks 
B. Cimical Assignments: one and one 
half weeks (.aggregate)' 
PHAS.E III: .Begin Employment: three weeks 

A. Office Responsibil itjies : two»we^kSi 
three days 

B. Classroom time-: two days 

PHASE IV: In-Service Training: Substantive Law: 
six weeks 

A. Classroom time: four weeks 

B. Clinical Assignments: two weeks 

* Pre-Service training takes place before th^e trainees have 
begun assuming full office responsibilities. They begin such 
training immediately upon recruitment. In-service training occurs 
^after the paralegals have been on the job lor a periocl of time. 
P^j-alegal ci.inical education refers to the opportunity to experi- 
enc^e "live*' law office problems during pre-service and in-service 
training. For example, during tKt) class sessions on investigation 
thc) trainees can bo given an actual investigation problem ie.g*^ 
find out if there is anyone still living in an apartment builaing 
that was recently condemned or locate an individual tor service of 
process), or a consumer problem (e.^«,go into a store that has 
advertised a sale and determine whether it has the models and 
prices as advert isedO. 



Section B. Clinical Education for Paralegals 

Tne value of the clinical experience cannot De overestimated. 
It provides a unique opportunity for the trainees to put their 
training into tocus while still under the guidance of the formal 
training program. Ract nypotheticals and role-playing are ve^ry^ 
useful, but'*thefy can reach a point of diminishing returns (see 
chnptor eight tnfra on -ole-pLyingJ . 



For clinical education to work, the following guidelines should 
be considered: ; ^ 

1. Stagget the variety of^the clinical experiencee. At any one period of 
tim^ during the pre-servie and in-service training, each trainee 
should have at least two office or field assignments that relate to 
what is being covered in the classes. \s one assignment is com- 
pleted, another is given. Each trainee * moves at his own pace. .All 
of the trainees need not be w6rking on the same kind of problem 
(e.g.^ an investigation assignment). Some can be working 9n inter- 
viewing, others on inyestiga^ion and still others on informal ad-, 
vocacy^depending. upon their own itlitiatl ve, the length of the assign- 
ment and the difficulties encountered. The trainees flow into and 
out of a variety of assignments throughout the training^. This is ' 
important because the trainees need to beg^in to see and experience 
the overview as soon as possible during the training, 

2. Be flexible in sohedutj^ng the clinical assigments. The trainer should^ 
phase into the clinical experiences. Start slowly at first. As* 
the formal training program moves toward completion, the percentage 
of time spent on clinical assignments should be increasing During 
the first week, for example, ju^t one afternoon may be given over 
toclinical assignments. Later on, it may be that every morning 
will be filled with classes and every afternoon with clinical*' i 
assignments. ' , 

3. Structure the clinical experieyuiea 8o that they can he brought to completion 
relatively eoon. The clinical experience should not take months to 
complete. If the trainee can*t do anything until he .gets a resi:^onse 
to a letter, for example, the assignment may not be appropriate 
.unless the trainee can be kepi busy on his other assignment (s) while 
waiting for the resporse. This is not to say that the' trainees 
should not be given any difficult tasks or ones that could be 
frustrating. It is very important that the tifainee experience * 
difficulty and frustration if they flow naturally out ^ the assign- 
ment. The point is that this can be totally impracticsw if the 
trainee cannot at least get a handle on what he is supposed to be 
accomplishing, ^ , - ^ 

4. Teach the trainees how to manualize before they have any clinical aaeignments. 
(See chapter six, infra on manualizing) • \ 

5. Provide Gupervieicn. Chaos' will result if no one is available 
during the clinical assignments to provide guidance to the trainees. 
The trainer will provide most of the supervision, but he should not 
do it all alone. He should enlist the involvement of the office 
attorneys. 'The sooner they begin relating to the trainees and t.o 
the actual training program the tetter. This does not mean that the' 
attorneys must spend hours explaining things to the trainees. In 
some instances, the trainee will simply follow the attorney around; 
in others, he will be asked by the attorney* to undertake tasks under 
his instructions. The tr.ainer is always available to terminate an 
assignment if it becomes too burdensome for the attorney or too 
overwhelming for the trainee. 
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Relate the clinical experiences to the alasMee* A test of the success 
of the clinical experiences is whether or not they enrich the 
classroom instruction. The classes won*t le conducted in a vacuum 
if the trainees are regularly raising points that come out of 
their clinical assignments. Note that everyone will not necess- 
arily be having the same or similar experiences, since the variety 
of assignments will be staggered. When the class on advocacy and 
investigation is taught, for example, some trainees may not have 
had any investigation experiences yet, others may not have com- 
i[)leted their investigation ass-»gnments,' and still others may have 
completed them weeks -ago and are now dealing wi^h interviewing or 
inforniarl advocacy with administrative agencies. This diversity 
of experience can be as confusing as it. can be rewarjding. To be 
sure, the trainer must keep the 'session under contol and not let 
certain trainees dominate the discussion at th'e expense of those 
trainees that .have either not had the same kind of assignment or 
not are not yet ready to know what to say about their assignment. 
For example, if the trainer is conducting a class on topic '^X", he 
should not necessarily let a trainee take the class to topic "Z** 
because the latter is the topic that most recently relates to the 
trainee's clinical experience. The trainer will have to decide 
' how, much of *'Z** he wants to cover at a time when he is dealing with 

As will be demonstrated in subsequent chapters, advocacy prin- 
ciples are applicable to numerou? paralegal undertakings in the law 
officje. The. value of having the variety of clinical experiences 
staggered during the formal" training is that this interrelationship 
can be made very early in the game, Jt may .be that the basic ad- 
vocaccy techniques involved in topic **X" are the same as, or only 
slightly different from, those involved in topic ''Z", The sooner 
this^connect ion can be made the* better. 



'Section C. " Pre-Service Training 

\ 

f • The basic advocacy course is taught before the trainees are 

fully employed, t.e.,. during pre-service training. The topics 
covered during this period are: 

1. Manualizing 

2. Basic Advocacy 

" " 3. Advocacy and interviewing 

4. Advocacy and Investigation i 

5. Informal Advocacy ♦ 

6. Formal Advocacy ' 

•7. Dealing with Professionals 

• 8. Advocacy and Legal Writing 

9^. Legal Research 

iO. - Teaching Clients to be Self-Advocates 

Throughout the pre-service training the trainees are given clinical 
assignments' that relate to some or all of these, topics. The pre- 
c^-'^rvice training should cover about five weeks, with approximately 
CDir^-e and one half weeks of the five, (in the aggregate) devoted to 
blV^ assignments throughout the five week period. . 

triimimffi,iiiiin ^ . . _ O £j 
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Substantive law {e.g., welfare law, consumer law etc. ) is not • - 
formally covered during pre-'-service training, although it is ob- 
vious that a good 4eal of substantive law will come up. The trainees 
will be dealing with some substantive law through hyhotheticals , 
role-playing and. clinical assignments, but the focus will be on 
basic skills rather than on a detailed .knowledge of the substantive 
law. • ' • 

Section D, ' Commencing Employment and In-Service Training 

After the basic advocacy course, the trainees Aould begin 

emp loyment and remain on^the job for approximately thre^ Weeks. ^ 

They will be, engaged in S series of responsibilities such as inter- 
viewing, investigation and, informal advocacy that will (a) force 
them into a f.ull time utilizat ion of the. advocacy skills covered in 
the basic advocacy course and (b) prepare them to absorb the six 
weeks of substantive law trianing that will come later during in'- 
service training. 

■ 1 ' , "* " . * 

This employment interval between pre-service- and in-service 
training is, in effect, a continuation of the clinical involvem.ent 
that began in pre-service training*. Now however, the clinical 
experience has becoifle full time. ' The paralegals are fully integrated 
into. the flow of a busy law office. Again they will be picking up 
considerable ^'chunks'* of substantive law during this period. . More 
importantly, they will be better equipped to ask questions about 
and absorb the technical aspects ot substantive law during in-service ^ 
training. Substantive law will not be a foreign entity to them; 
j^^.. as it is taught during in-service training, they will be able to fit 
it int;o the overall picture because they will have already been a ^» 
t^art of t'he overall picture. They should be well prepared to ^ 
..articulate their frustrations concerning " the substanti.ve law* The 
trainers of substantive law can and should spend considerable time 
keying their presentations into these frustrations, o 

During the three-week interval between pre-service and in-service 
t^rainiftg when the paralegals are on the job, the trainer who taught 
the basic advocacy course should be available to call the group; 
together periodically for training and administrative sessions. 
Within the, three wegk period, such sessions should take up about two 
full days (in aggregate) unless it becomes clear that more or less 
time is needed. Jhese sessions should not deal with the teaching 
of substantive law, but should be geared to comn\on problems that 
relate to the basic advocacy course. The sessions may be of help in , 
structuring the timing ♦and focus of the substantive law courses, to 
, be given during in.-sefvlce training. 

When -in-service training begins, there again should be clinical . 
experiences structured so that the technical topics covered will 
have an experiental base. The same guidelines on structuring 
clinical assignments 'during pre-service training apply to in-service 
training. ^ - * . 

O For a discussion on approaches to teaching substantive law, see 

ihapter twenty, infra* 
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Chapter Six 



Manuatize^ Manualize 



Section A.'' Uenefal Principles 
* ' 

It *^;^always valuarble to consider the use of written docu- ' 
Trteots^W^training texts during a training program. Several 
VencTal principles should apply to the use of texts or manuals: 

> . ■ \ - — >- 1\ . 

— Overly-n'onY^Tanuais are: Unusable, * ^ 

Long texts are always dangerous, particularly for a trainee 
who is not accustomed to using such material. They can be fright- 
ening. Brief manuals that are written in outline/checklist 
fashion can, on the other hand, be very useful. 

2. Manuals that are Written Exclusively by Non-Users of the 
Manual are Suspe.ct. ^ 

Trainees tend to make useot materials that they can identity 
with. They tend to identify with materials that they have had a 
fiand in organizing or writing. ^ f 

.6. Texts ^that can only be Used during the Training are Suspect. 

Whenever possible an attempt should be made to use texts 
that ca,rry-over from the training to the job. This is another 
way in which to make the text more meaningful to the trainee 
during the training program. ^ : ^ 



* Section B. Suggested Approaches 

With' these general guidelines in mind, several options can' 
be suggested. To be sure, some of these suggestions may be much 
more time consuming than having, the trainer write everything him- 
self or getting another professional to put everything together 
for the trainees. It is submitted that tjie time ought to be taken 
to get the trainees involved in writing something themselves in , 
conjunction with the text(s) that are prepared for them. In the 
long run, the extra time may prove well worth the^investment in 
terins of increased useability of the texts and* of increased 
effectiveness on the job. 

1 . Teach the Trainees the Difftcutt Avt of Taking Notee : 
GuidelineBi Outlines and Cheaklists 

At tne outset, considerable time should be taken in training 
the trainees to take notes on -whatever they read ana whatever is, ^ 
said to tnem that relates to their job. Moro significantly, they 
'•^ould be taught to take notes in the form of guidelines, outlines 
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and checklists* This is not an easy undertaking and the tr^ner 
may have to drill himselt in the technique oefore he cover it\in 
class. Once a trainee gets into the habit of taking notes aftd\)i| 
translating them into guidelines, outlines- and, checklists, it wil ^ 
become second nature-to him-; Xtlniay-be-a-s4^wr and painful process^ 
tTi=t%c^begl=nniTrg7 — 'fhF^tfaTnee may have to first take his notes 



and then translate them separately. After ne gets into the habit, 
however, t\e should be able to do both at the same time, or at the 
very least, to spend very little time organizing his notes into 
guidelines, outlines and checklists after he has written them down 
initially. The real test of whether ^ listener can do this well • 
is when he "forces:''^ the person talking to him to say what he has 
to say in such a way that the listener can take the notes initially 
in 'the form of guidelines, outlines and checklists.. It. is true 
that people usua,ny don't talk this way, but, they can be encouraged 
to talk this way through the manner in which the Xistener/quest- 
loner asks his questions. 

The training implications of this process are enormous. The 
train.ee is being taught to'list^ and to organize. Futhermore, 
^ood note-taking is the first step toward good record-keeping. 
What better way for the office to know what u paralegal is doing 
and how he does it than to look at the paralegal's guidelines, out- 
lines and checklists? - ^ 

The two cardinal rules of note-taking in this fashion are: 

A. Think of what peopi^e are saying'^ in terns of "liow To Do It", 
If someone is talking about interviewing the 

1 ^ listener thjnks in terms of "how to interview;'* 

* , if a trainet: picks up a book 09 pleadings, he 
thinks ill t(:rms of '/how to write pleadings" etc. 

B. Take your notaa chronologiaalLys ask the person talking 
to you to say what He has to say in ternis - of a "beginning ^ 
a middle^ and dn end, Thi* is not to say that if it ^ 

' is no't dont: in this way, tne meaning will be 
lost. This technique ''is simply an organizing 
tool that may be helpful. If someone is talking 
about the initial client interview, fpr example, 
the listener should aslc that the material be 
presented in such, a way that the listener hears 
* tne process described from the moment the client 

walks into the door to the moment when he leaves ^ 
the office. . ^ • , 

''start off- with some very simple drills. For example, use 
the following hypothetical lecture to the trainees and ask tnem 
to take notes pn it: 

^ "People working in tnis office get paid every 

two weeks. It is .essential that ycyu turn in 
time sheets.'' A problem that often comes up is 
sick leave. The employee should call in whenever 
ne.is sick. He should talk to his supervisor or 



ERIC 



35 o 



ERIC 



leave a message. If fne employee knows that, he 
will be out on the following day because*of sick- 
ness, he should speak to his- supervisor about it • " 
in -advance. Always have your doctor'^^s slip ot 
hospital records available to show that you were . 
involved ij\ a medical problemV" 

Now ask the trainees to take five minutes to organire their notes ' 
in the form of* guidelines or checklis.ts. Collect them and ddscuss ^ 
sa.mples with the class. A "Dad" organization might look something 
like this: ' " . 

"Working-pay. two weeks Sick leave. Have records." 

Needless to say^ these notes were not well organized. A "better'* 
organization might look lik6 the following: 

I. Pay 

^ ' , -turn in time sheets . 

-paid every two weeks 

1 11. sick Leave i; . — ^ — - 

c 

-speak to supervisor in advance 
when possible, ^ 
- -call in, 

-speak to supervisor or leave a message 
' ' -have records ava^ilable, to prove you were ill. 

This form is somewhat more useable than thtf previous one. It is 
organized into the main topics (the outline) and it is presented 
in^a relatively consistent fashion ^chronologically) . It is a 
checklist for future reference. ^ * , 

Provide the trainees with more 4jills similar to this. Some 
will catch on quickly; others Will need a great deal of help. As 
you get iivto the basic advocacy course, check to see if they are 
taking notes properly. As they engage in clinical assignments, 
check to see if they' are recording their experiences in guideline, 
outline," checklist fashion. 

2. ^lanualiiic An You Go * 

.A manual is a collection of guidelines, outlines and check- 
, lists. • If the trainees. are taking their notes properly, they are 
Deginning to write thei'V own manuals -^for use during the tVai*ning 
• and the Job* * 

Althouglv it is clearly necessary 'that the office be run uni- > 
formly, it is absolutely necessary that everyone perform every 
detail in e'xactly the same way. Hence the trainer and the office , 
should not make a hard and 'last rule ]tnat every manual must be the 
same. To be sure, differences as to when to file a pleading or 
in what court to file it should not'be tolerated. But t^his is not ' 
tl the case- in interviewing, ir>ycst igating and conductiong, admini- , 
l/->"Strative hearings. Advocates may hav^ their own style and approach. 



3d 



27 



This diver^sity should encouraged so long as the end-product is 
what the office needs. " ^ ' 

f ' \ 

The trainees can share their thoughts on guidelines^ outlines , 
and checklists with .each other and submit them to the office for 
approval, but this does not mean that eVtryone must mechanically 
follow the Sarrie patfi.^ Chaos , will not result from this approach 
if it is done properly.. The result may well be creativify and 
good record-keeping.' \ ' , t • 

3. MoKualize Segtnent by Segment 

There is no need to have everything together at once. Take 
it segment by segment. For example,. as a starter , after the 
trainer finishes a particular topic in the training, ^sk the 
trainees to take fifteen minutes to put together a checklist that 
will be helpful on th'e job in order to apply the topic just covered.. 
Go over this first attempt carefully. Point out that it's "ok'' if 
. -everyone does not have the same checklist, and that it would }5e a , * 
good idea for a trainee to borrow some of the good ideas that their 
fellow trainees come up with. Point out also that they should do 
this on the job as well. Voint out that if they get into the habit of 
doifig thio.nov, it will not^,be tine consuming when they do it later. 

You may want to tape-record a particular segment of the training 
and assign several or all of the trainees to listen to the tape 
afterwards with 'the objective of coming up with guidelines, outlines 
and checklists on the topic covered on the tape. 

*/> 

The form of the overall manual should probably be organ^zpd 
by substantive headings, for example: . * 



I. Interviewing Clients* 

a. fo'r eligibility; 
^- b. for information on case; e^c. 

II. Field Investigation 

a. interviewing witnesses; 

b. physical evidence; etc. 

in . Welfare Law- . 



a. Mow to spot the issues; 

b. The str.ucture of welfare in this state; 

c. Calling caseworkers; 

- d.. Requesting a hearing; 
e. Conducting the hearing; 

1. presenting your case; 

2. direct examination; 

3. physical evidence, etc. 

^ The trainer nay_want to write o\it the overall structure in advance 
of the training with the trainees filling it fn along the way, or 
,^r)Y^»^arcr the end of the training, the trailer can take some time 
tl\K.tn the trainees to come up with an overall manual deSign into 

~ 1 37 . 



which they. can place the guidelines » outlines and checklists that 
they have prepared during the training and yhich they will conr 
tinue to prepare on the 30b; * - " • 

The»obJective is to get them to fill in as much of this out- 
line, in terms of how-to-do-it techniques, as possible. When they 
are on the job, they will continue th'e proces^-^-The trainer and 
the office may want to write certain parts of the manual' for the 
trainees. This, is fine, but firot let them take q stab at doing it them-' 
selves. You will never know where there .t^ creativity unless you look for it 

and provide a forum for its expression* • 

♦ 

'4 . Cross -Check the Manuals 

\ . ' 

Equally important.* get the trainees into the habit 'of getting 
other staff members toNf c^iew, the checklists that they are putting 
into their manuals. This process is started druing*the traini|ig 
by having the trainees submit Mrafts of their checklists 'to the 
♦trainer. Why not also involve attorneys in the office? After 
everyone has a draft of a checklist, ass«ign them J:o track down onfe 
'of the office attorneys in order to briefly explain it to the 
attorney and to get, his reaction. This could take but a few^. 
•minutes and it will' start the ^process of gett'in^ the paralegals . 
and the lawyers to relate to each other. 

When the'trajnees are on the job,. they should continue this 
procedure. It may "take a little more time in the beginning when 
the manual is in its formative stages but after a few months on 
the job, the paralegal may go fo/an attorney for cross-checking a 
segment of- the manual once pvery three or four weeks. 

5 . Mve thc^ tvainecs corment cn bad cJieaklis^a* 

Sometime during the training, the trainer should provide" 
the trainees with samples of poor checklists for their con^ments 
and revisions. . v ' % ^> 

6, ; Re'^'!ayiualizQ as You <€o * * 

Finally, the trainecis needs to develop the habit of re- 
drafting their own checklists as they prdceed with their job. 
After the advocate comes back from his first field investigation ^ 
or his first welfare hearing, he should be encouraged to go back 
to his two or three page checklist/guideline sheet covering that 
area and re-draft it. After he completes his twenty- fiftl] hearing 
he should again re-asses and re-draft in the light" of his more 
recent experience. « . ' ' 

ji 

Again it should be pointed out that this eittire approach to 
manuals Can be a monster or it can be an enormously effective 
mechanism of quality control and imagination. Jf done improperly, 
it can was^te time, energy and resources. .If done right, o 
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the positives that can fjxjw from ,it are considerable. For example, 
if an/ advocate has beeif^t^ught to function «nd think in this ways^ 
he can become an excellWt resource to» tra^ other paralegals. 

It is strongly urged that this approach not be rejected befo'^e 
it is. tried*. There wJtll b| many * "bugs" to work out in order to 
get the system flowing smoStJily, The end-product, however, may 
be well worth "the effprt, kl ' <^ ^ 
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Chapter Seven 

) ' \ . ^ ■ . 

Pindim Advocacy : 'launching 
^ • ■» Leamer^Focused Tvaininq ♦ 

' - , *.» , 

Recall the character in one of Moliere's plays who 
V distovered, to h*is great deligh.t, that he had 'been sneaking 
**prose** air his life. •The goal .of th^ first major st-ep in 
the basic advocacy course, taught by^the learrter-focused 
"-^J^ method, is to determine the extent to which the trainees 
. have been advocates all, their lives. The advocacy techniques 
^ that they brought with them are first recorded, classified 
and expanded up,on. The direction of the lesson plan is to ; 
9ome up with a dheoldiBt of basic advocacy e^tZZe which is then 
evaluated. The remaindejr of the basic advocacy course will- 
explore th*e extent to which this checklist applies to a j 
variety of paralegal responsibilities. As needed, the check- 
list is reassessed and revised. It is the unifying principle 
of the entire course on basic advocacy and is the paralegal's 
• starting poiAt on the j'ob. \ * r 

Section A. Recording the Responses 

Begin with a hypothetical fact situation sach as the 
f 0^1 lowing: . ' . . o * . 
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You enter a tep* story building ahd are ; 

late for a meeting. You get on th,e ele- ^ 
. . vator. The operator does not immediately \ 

start up, but waits* until some other 

people get on, even though no other 
I ' » * potential customers are in sight* You 

. , look at your watch and begin* to get ^ 

nervous. Finally a stranger gets on with 

you. "AgaTn- no movement. Thf operator ^u-h^,. 

is "apparently waiting for more people to^ 
* ^ get on. You continue, to get nervous. What * 

do you do? ^ 

% .^iote four things about this hypothetical: 

• ^ 1) the facts are relatively Simple (in 

order to facilitate discyssion); * ^ 

« 

2) the facts involve an everyday occurrence 

- - (in order to make the point that advdcacy 
skills are not limited to specialists); ^ 

3) the facts do not necesshrily involve 
any questions of law (in order to^ 
make the point that advocacy skills 
are not limited to lawyers); 

. • 4)> th? Jacts inv*olve self-advocacy (since 

the best way to demonstrate to the 
trainee that advocacV is natural to him 
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is to' show him h9W he advocates for 
himSelf everyday) . 

There are numerous other fact situations that you could, use 
•which would meet each of these four ^criteria equally well. 
For example, you are at a bank waiting in li^lip the teller 
suddenly closes his window just before he gets to you. What . 
do you do? Another; you are at the post office and you are^ 
told that you used the wrong kind of string to wrap the four 
packages that you want to mail. The clerk refuses to t^ke .the 
packages.. What do you do? Another: you are on a* crowded bus 
St nding nfextaito the exit door. The bus driver stops the bus 
and tells you that you must get off because there are too 
many people on the bus. This isinot your stop. oWhat do ypu 
do? eta. I.f preferred, thelfcrainer may want to USe a .fact 
situation th' ; is more over~legal». e.g., you dispute a 
claim by the phone company that you have not paid your bill.v 

. Using the/elevator hypothetical as the basic example for- 

tius chapter, the first step is to record the jreepone^s that the 
trainees have to the facts. What would they do? What would 
they. say?* It may be best ^to have the trainees write down 
tneir responses on a piece oE paper to avoid the problem of 
having one or two. trainees do all of the talking and think- 

«• ing. After the trainees have written dpwn their initial 
res.ponses, have them, write 'down several' other responses that 
they think would' be possible \indei: the circumstances. When 
the trainer has collected ;the responses and read them aloud, 
he should see if any other responses comes to their minds, 
which can be added orally. The trainer may suggest responses 
himself, but only after he has exhausted the list that the 

- trainees come up with themselves. 

trainer should write the non-repetitive reaponaee on the. 
blackl^oard of' on a large chart which everyone can see^. 

What -follows is a listing of non-repetitive responses that 
, the trainees could collectively have come up with. (Note that 
the responses that the trainer actually, rt cords from the trainees 
may be^quite different, depending upon the hypothetical he 
uses and fhe degree to which he hustles for a variety of 
V respon ses. This, difference is no cause for alarm so long as 
the . trainer is heo^dea in the .same "direc,tlon as outlined be.low) : 

* ^1. would begin to stamp my foot to let 

,the operator know that I*m waiting for * * 
him to move." - v 
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•*rd dsk the operator if he has to' wait 
until more than two people are on the 
elevator before he can move.** 

**I*d tell the bastard tto movei*" ' 

*'Pd explain to him that I'm in a hurry v 
and that ^I'd appreciate it if he would 
take me up.'* 
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<>5. "i^d get off the elevator and walk up," 

#6. **rd just wait till he's ready and when 
Ke finally takes me up and I have had my 
meeting, Td find out who his boss is 
and complain/' ^ ' . . , 

"I would try to engage in some 'chit-chat' 
with him such as 'nice day i-sn't it', or 
'have you had a busy dayV in order to ^ 1 

see if th'is wouldn't get him to do something," „ 

#8. ''I'U try to get friendly by asking him 
if I coyld get him a cup of coffeo on 
-'my way down after my meeting 'which 
started fifteen minutes ago*'" 

.^9. "I'd tell him that I'm not accustomed to 
bet^g late for important meetings." 

'^l.O. "I. need more facts ^before V could tell 
■you what 1 would do, Fpr example, did 
the operator hafve an attitude? Was.it 
after 5 PM when he was about to go off 
duty?" 

ni* "I'd ask wyself which is. more* important: ' 
" to, avoid a hassle or to confront thi 

operator to. get what I want," \ . 

*12. "I'd first tell him to move and if he . 
^ refused", I'd go find the manager/'. 

' ' . #13. "I'd ask him if he really thinks ^s 
o ^ • serving the public by nfa^ing me wait," 

U4. "In a quiet voice I'd say to the stranger 
who just walked in, 'what do you think 
he|s, up to?'" , , ■ 

Some of the 'responses may be humorous; record them if there is 
a consensus from the class that the response is conceivable. The • 
goal is io get the trnUees involved in the process ^of coming up 
with r e as ontihl e ov unveaeonable responses. Don't just record the 
"good" responses. At this stage, yt)u want to record, not ^evaluate . 
If someone states an absurd response, this will provide 'meat^ . 
for subsequent discussion and analysis,; If someone tri^s to analyze 
a-^esponse now such^ as by saying "it would be sill^ to do, it that 
way," stop" him. Explain to the class that you first want to get 
all of the responses down on paper and discuss them later. 'If 
the trainer has provoked a lively interchange from all the participants 
the result should be a numerous variety of responses both from the 
lists that they prepared before the trainer began to put them on the 
blackboard and from the thoughts that came to the trainees after 
the responses began to be communicated'outjoud. 
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• Do not let one, or two trainees dominate the session. It 
wilJ soon, become clear to the trainer which trainees are shy or 
are holding batk for any reason. Draw tbeie out. Ask a "quiet" t 
trainee what his response would be even if you are reasonably" 
sure that he yion't come up with anything that has not already been 
saia before. At least get him to say something. Be supportive of 
.^hat he says. This may be the needed push to .get the trainee into 
the mainstream of the class discussion. (Qn .the slow learaer. see 
chapter twenty-one infra). ^ 

'Section B. Classifying or Translating the Responses into 
^ Advocacy Principles: Threshold Concerns 

Now comes the second most critical phase of the advocacy 
training program. The first is the pre-planning described in . 
chapter three 'ewpra. The second comes after the responses have been 
recorded and the moment is ripe to categorize skills. The goil here 
as to come up with a guidance outline, a series of catch phrases, 
a working checklist of advocacy skills. The. trainee should have 
a trame of reference to analyze what advocacy skills he is using- 
to the end tHUt he will develop the facility to match or apply particular 
advocacy sHUq to particular goals, and tlw flexibility to ahift from cm 
advocacy ekzll to another in order to maximize hie efficiency. 

^u^^® least, an entire training day (seven hours) 

should'-^be spent developing this skills Outline. Further time 
should be spent perfecting this outline so^ that it is firmly 
entrenched in everjy trainee's mind. Before moving to specific 
applications of the basic advocacy skills to such areas as 
investigation and administrative hearings, the trainer should 
assure himself that each trainee can' master the categories and 
apply them with reasonable flexibility. 

If the trainer has not been able to record a sufficient 

diversity of ^responses , 11? is not ready to have the trainees 

work on the skills outline. 



The trainer should go over each response recorded and ask 
the group the following question: ' 

* * 
What technique does the response 
demonstrate in getting people to do 
something or to. change? 

Translated into slightly more relevant language, the question 
becomes: 

What advocacy skill does the response 
demonstrate? 

The final outline should be divided into four parts: 
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I Threshold '"^Concerns 
II Choosing a Skill 
III Evaluating, the Skills Used 
IV Adaptation 

Each response should fall under one or more of these four parts ' 
of the outline, . ^ . 

u The first part has three subparts: , 

THRESHOLD CONCERNS OF ADVOCACY' 

1. Defining Your Goals in Order 

2 . of Priorities. 

2, Deciding When to Intervene. 

3, Determining Whether You are 
Taking it all too Personally. 

1. Defining Your Gpals in Order of 

Priorities " ^ . 

The trainer could begin with response number 11 (hereinafter 
0 the responses will be designated as *'R*' plus the number, e.g., 

R^l). , ^ . ^ ' * ■ 

R*ll: **rd ask myselfiwhich is more 

important: to avoid a hassle v 
or to confront the operator 
to get what I want." « ^ ^ 

What is R^ll trying to get at? All of the trainees should try to 
formulate an answer to this question. R'^U appears to be , 
addressed to priorities and to goal-setting. What am I trying to 
accomplish (goals) and which goals are more important (priorities)? 
This -is not to say that the other thirteen responses fail to 
consider goals and priorities. - These factors may be implied in 
'any of the responses. It»s simply that the person in.R^ll 
wanted to think about goals and priorities before he decided 
upon a course of action. The trainer should allow the trainees 
to '*kick" this concept around for a while and then conclude - 
with the following: 

raveQhold PHK<nple BEFORE THE ADVOCATE ACTS, HE 

of AdvodCLQur- SHOULD DEFINE WHAT GOALS HE 

^ ^ ,^ j5 TRyxNG TO ACCOhfPlISH AND 

SET A PRIORITY TO THESE GOALS. 

In the hypothetical, there were two simple interrelated goals: 
(1) getting to the meeting on time and- (2) using the elevator in 
the manner that he wanted to use it. The trainer may want to give 
some other examples of when this principle of advocacy i^ applicable 
or better yet, he may ask the trainees to come up with such examples 
Keep the examples non-legally oriented. The connection between the 
principles, the law and the legal service oftice wijl come Ijater, 
O iere, the catch .words arc GOALS and PRIORITIES. As the training 
CD l/^proRresses, sucli words should automatically "click** in the minds 
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of the tjrainees in any fact situation* The catch words are a 
way to rfecognize the concern or the i'ssue with relative etse. 
By the end of the training, a large number of such words or 
phrases will be developed so that the trainees are building 
outlines with them. Start slow at the beginning to let the- 
trainees know where you are headed. 'Once everyone is on the same 
wave length, the composition of the ^inal outline should 
proceed rapidly. 

2. Deciding When to Intervene 

Most of the responses indicated immediate action. Several 
others, however, did something different. 
♦ 

. R#6 "I'd just wait till he's ready and ^ 
when he finally takes me up and I 
have had my meeting, I'd find out 
who his boss is and complain.'; 

R#10 "I need more facts before^ I could 
tell you what -I would do. For 
example, did the operator have an 
attitude? Was it after 5 PM when 
he was about to go off duty?" 

R#ll "I'd ask myself which is more 

important: to avoid a hassle or <- 
to confront the operator to ^et 
what I wanted." 

The trainer should ask the trainees what these three responses 
have in common. What did they do that the other responses did 
not? The answer is that these responses added another steo to 
the advocacy process: they made a preliminary or threshold 
determination of whether the circumstances warranted immedia^te 
acti<Jn or whether more appropriate action should come later. The 
delay could be caused by a number of factors: you want time to 
get more information (*10) ; you wait as a matter of strategy in 
order to be more decisive later (R*6) , or you -are simply not 
sure yet what course to follow (R#i2-and R#10). The point ^ 
is that you must decide WHEff TO mSBVENE. 



TkreshoLd PHnciple 
of Advocacy 



BEFORE THE ADVOCATE ACTS, HE 
SHOULD DECIDE WHkTHER THE MOMENT 
IS RIGHT TO DO SOMETHING, i.e., 
TO INTERVENE . 

The key phrase is 'WEN TO it^ERVENE." This is not to say that all 
of the other responses failed to consider the issue of when to 
intervene; it is simply that R#6, R#10 and R#ll openly thought 
about this issue more so than the other responses indicated. 

Again, other examples of this principle in non- legal settings 
should be discussed before moving to the next principle. 
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3. Determining Whether you are Taking 
! it all .Too Personally 

R#3 ''I'd tell the bastard to moveT' 

R#9 ''I'd tell him that Tm not accustomed 
being late for important meetings," 

Ask the class what these res'lianses are saying. What do tfiese 
responses indicate as the !*real" concern of the people utteriiig 
these responses? The answer. is that the entire situation is/ 
being taken personally; The person is getting hot under the 
collar.^ The anger of R^^3 and the arrogance of R#9 indic:ate.>that 
the. situation is not being looked at objectively. In more 
crude language, what ijs happening is that you have perceived the 
operator as your personal enemy and: . i 

^ You are taking hie. shit (as you 

see.it) and making it your oyip,. 

You are letting him contlrol your feelings; you are letting him 
threaten your image of yourself; you are letting him insult you. 
There is potentially '*too much of you" in the situation; your 
emotions, are controlling your response. This is not to argue • 
that it is inappropriate for an advocate to be emotional; it 
is simply to point out that the advocate should be aware of 
when he has injected his own personality into the picture. 
As we will see later, anger can be a valid advocacy tool. The 
concern at this point is to. get the trainees to realize when 
their head is being. dominated by theiir feelings at the risk 
of loosing objectivity. . ^ 

This topic is one of the most delicate in paralegalism, 
as in all of human behavior. When the trainee is finally hired 
by 'the office, and someone tries to criticize or even comment 
upon his work, a natural inclination is to take the comments .per- 
sonally as an insult. Although this is a problem of supervision 
and personnel management, the. principle of advocacy is still 
applicable. The trainer may want to create some hypothetical 
situations involving the issue in a personnel context to make 
the point again that basic advocacy skill? have direct relevance 
to common everyday experiences and are not in .the exclusive 
domain of law and lawyers. . ^ \ 

Threshold Pinnoiple THE ADVOCATE SHOULD AtWAYS BE 

of Advocacy: AWARE OF WHEN HE IS TAKING A 

• * SITUATION PERSONALLY AS OP^SEP 

TO DEALING WITH IT OBJECTIVELY. 



Section C. ' Classifying or Translating the Responses into 
Advocacy Principles: Advocacy-Pressure Skills 



Having dealt with the threshold concerns, the problem 
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now IS providing a framework with which to classify adyocacy^^^ 
skallSj What different types of skills are there? One conunpn 
characteristic of all of the actions indicated by th'fe' responses 
^s that advocacy operates through PRESSURE. The goal of advocacy 
IS to decid^ when it is proper to act, and when you decide to 
act, to >determine what kind of PRESSURE is needed. A basic * 
principle, of human behavior is that ifeopl.e are given to inertia 
and/or that when people do mov^, they do .so-aJLong, pre -determined, 

paths. PRESSURE is th'^JinstruAent of change . 
PRESSURE IS not necessarily a bad word.iJhetO^ effective as 
well as inappropriate PRESSURE. The goal' of fhe'advocate is to 
locate the etreee points, the pointe that are eueaeptable to give-and-take j 
the weak Imka, the maneuverable comers^ and to apply a particular 
strategy thereto. 

Advocacy PHnciple: \ ADVOCATES BRING ABOUT CHANGE 

THROUGH THE EXERTION OF PRESSURE^ 

How does the trainer teach this, other than simply to say it/ 
to lecture on it? It may be that this particular point can only 
be taught by lecture. The trainer should try, however, to see if 
any of the trainees .can come up with the concept of PmssURE before 
he articulates it for th^m. He may do this by asking the trainees 
to define what they mean by advocacy to see if any of them come 
close to or directly hit the concept. The trainer may ask the 
trainees to re-examine all of the foui^teen responses and determine 
what all of the responses add up to. If this does not ^ 
work, lecture! 



What are the different kinds. of advocacy or pressure? How 
can they be categorized so that the trainee can get a handle on 
the options available to him as an advocate? 

. Back to the elev^itor example: 

R^5 "I'd get off the elevator and .walk up.'* 

there is an old saying that if you can't solve a problem, 
redefine it. The trainee who came up with the response originally 
had the problem of how to use the elevator to get where he wanted 
to go, when he wanted to go. He could't solve this problem, so 
he, substituted another problem: how to use the staircase to get 
where he wanted to go, when he wanted to go. In one sense, this 
response can be interpreted as defeatist, as an abandonment of , his 
objective. In ajiother sense, however, the response can bo seen 
as a clever realignment of the factors involved. The response 
makes eminently good sense if. it is clear that the staircase door 
IS right next to the elevator and the meeting room is only one • 
flight up. The trainee has eliminated the problem of the elevator 
operator and substituted the problem of finding out how easy or 
difficult it would be to use the stai/s. On balance, this might 
have boon the wiser course to take. 
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Advocacy Pznnciple: IF YOU CAS'^T SOLVE A PROBLEM, 

REDEFINE THE PRbBLEM Tfl MANAGEABLE 
PROPORTIONS IF ON BALANCE IT IS 
\ CONSISTENf WITH WUR OBJECTIVES. 

Admittedly, this is not an easy principle to understand, teach 
tfr apply. Of the fpurteen responses to the original elevator 
hypothetical^ R#5 comes closest to exhibiting it. But R#5 is a 
weak example because of the fact that it is too easy to interpret 
R*5 as no advocacy at all rather than as a s.ophi^jjticated. technique 
of adyocacy. [Other' hypotheticals might be "provided at this point - 
to make the •c(ince^>'*^,^rer : 

/ Mrs. Jones has a child'^at the Foster - - 

elementary schopl. The school starts , 
an experimental reading program aad 
Mrs. Jones tries to have her child . 
enrolled. She meets resistance. She 
■ learns that there, is another elementary 
school in the same school district 
that has the same reading program » 
available to all pupils. She then 
tries to have her child transferred. 

Mrs. Jones has substituted one problem (how to get her chilS 
enrolled in Foster's program) for another problem (how to get ^ 
a transfer). On balance, this mky be the best course of action 
' to take if she determines that it is not worth fighting Foster, 
if the otl\er school is not too far away and. if the transfer . 
as relatively easy, to bring about and not otherwise harmful to 
her child. 

RI2 "I'd ask the operator i( he has to wait 
until more than two people are pn tne 
elevator before he can move.*' 

Ask the trainees what's behind this approach. R#2 is- 
really'asking the operator if he is abiding by some rule and 
if so, to tell him what the rule is. Has the operator been told 
by his boss not to take off with just one or two passengers? Is 
there any time limit to the wait? Are thpre any exceptions to the 
rule? R*^2 is asking the operator to demonstrate some authovizaticyi for 
his action or for his inaction. 

Advocacy Principle: * ADVOCATES CAN ASK FOR (OR miST 

, ' ON) SOME AVTHORIUTION TO JVSTIFX 

' THE BEHAVIOR THEY OBJECT TO. 

Kn also exhibits another principle of getting people to ^ 
change. Depending upon tfie tone with which R^'2 is uttered, there 
is a touch of belittling in the response. R*^2 can be uttered in 
such a way as to make the operator look silly. "It's dumb to have- 
a rule that one or two people cannot go up alone!" The technique 
here is trying .to get action through embarrassment . This is not 
to say that such a techiuque should always be used or is always 
effective. It is simply to point out that it is not uncommon for 
people to try to get things done by causing embarrassment. The 
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thftJiiSin^' is not an issue .t this point in 

as poSiblSf ' • * '° .^"^«"^ify «s many techniques 

Akvpca<yy PHncipU: ^ ADVOCATES SOMETIMES THY TO GBT ACTTOlf 

BY EMBARJUSSING THOSE THEY ABE TRIING 
TO GET ACTION FROM, 

.R#6 "i;d just wait till he's ready and 

when he finally takes me up and I have 
had my meeting, I'd find out who his 
boss is and complain," \ » 

Rtl2 "Pd first tell him to move and if he 
refused, I'd go find the manager," 

where^^nd'thi^^^c^n^''^^^'l^''^'^^^ ^"^^ Everyone has a boss some- 
of his cnhnrHfn^^ usually has the poWer to overrule a decision 
th^^n offo^ri^^^^^ individuals up on the 

cnam ofaorrfpand." RH indicates a desire to take this anoi^al 
after the damage is done; R#12 wants the appeariiJSeditte?^^ . 

Advocacy PHnaiple: ' IF YOU CAN'T^GBT SATISFACTTOS ^ ' 

FROM SUBOmmATES, fAKE. YOUR 
COMPLAIST VP TO SOM^OffE HIGHER 
< C?V THE CHAIH COMMAW. 

th. nlnfn^^f thickens. If the individual tries to go up 
the chain of command, a .whole new set of advocacy principles 

Anrm^yT^rl]^ demand that.^the boss demonstrate to Vou wh ^t 
oSft?r ?J do Itl t^A in.permitting the e legator - 

cJ/y- dF "^^8^^ 8° further up on the 

chaj of command If this boss gives you no satisfaction. 



••I wo^ld begin to stamp my foot ,to' 
let the operttor ktiow that I'm waiting 
for him to move." * 



'R#3 -I'd tell the bastard to move!" 



R#9 



•'I'd tell him that I'm riot a^ccustomed " 
to being late for important meetings." 

••I'd first tell him to move, and if 
he refused, I'd go find the manager, '» 



Anger is a very common way that people go about trvinc tn 

solve their problems. The trainee needs to understand whSn he 

n.^?v^ technique in order for him to be able ?S decide 

intelligently whether he wants to use it, aeciae 

Advocacy PHnciple: ' . ^NGER IS A CO^lMOti WAY BY 

WHICH^ PEOPLE TRY TO GET 
• THINGS DONE. 
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RM "Ir»d explain to him that Tm irPa 
hurry and. that I?d appreciate it 
* if he would take me up/* 

Sometimes the., simplest way to get something done is^to ask for 
it; put your cards on the table and see what happehs. There may 
really be no problem at all. ^ -i . 

Advocacy Pi-inciple: ADVOCATES CAN TAKE THE 

UNCOMPLICATED APPROACH OF 
. PUTTING THEIR . CARDS ON^ THE 
TABLE , AND SEE WHAT HAPPENS* 

R*9 "rd tell hjLm that I'm not accustomed 
to being late for important meetings," 



R#13 *'rd ask him if he really thinks he's- 
serving the public by making me wait," 



Here the technique is plain and simple; you preach to the 
operator. You tell him what he should be doing; yoix lecture him* * 
The lecture, can either be direct (R*13: you should provide ^ 
service) or indirect (R#9: you shouldn't make people late for 
meetings). 

M9 is admittedly not as good an example of preachings- 
lecturing as pne might want. The trainer muy have to stretch 
a point a bit to fit RH9 into the skill.. It is to be anticipated 
that not all of the responses will absolutely fit into a particular 
category. A single response often has shades of a number of 
skills. There is nothing wrong with admitting, that certain responses 
are difficult to catet^ofize so long as the trainees do not feel 
that the trainer is being dishonest with them and so long as 
they are aware of the direction in which he is headed. 



Advocacy Principle: 



R^7 



Advocacy Pi^nciple : 



ADVOCATES LWMETIMES PREACH AND 
LECTURE TO GET THIliGS DONE* 

"I would try to engage in some 
'chit-chat' with him sHch'as 'nice 
day isn't it' or 'have .you had a 
busy day' in order to see if this . 
wouldn't get him to do something." . 

ADVOCATES SOMETIMES PLAY THE 

ROLE OF BUDDY OH SUPERFRIBND TO TRY 

TO GhrV ACTION. 



"I'd try to get friendly by asking 
him if I could get him a cup of 
coffee on my way down after the 
meeting 'which started fifteen min- 
. utes ago, '" 

Here the trainee is saying: I'll do something for you, if you 
do bomothing for me. In the worst of situations, this is called a 
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bribe. In a more realistic sense, this is called ''scratching 
each other's back" or setting up a "quid pro quo" which means 
"something for something." 



Advocacy PHnaiple: 



ADVOCATES REALIZE THAT IT IS 
SOMETIMES NECESSARY TO DO SOME- 
ONE A FAVOR m ORDER TO GET A 
FAVOR. 



R#14 "In a quiet voice, I'd say to the , 
stranger who just walked in, what 
do you think he's up to?" 

Wliat's tfie person trying to do here? He's trying to get the 
stranger to get involved. He's* hoping the stranger will s^ayvSomi- 
thing to the operator. He's either trying to get some support 'from 
the stranger and/oi he's trying to get the stranger to do his advocacy 
^^^S'^T' ^® argued that he is indirectly asking this 

third party to be his advocate. Hence two principles of advocacy 
emerge from'R*I4: 



Advocacy PHnaiple: 



Advocacy Principle: 



AN ADVOCATE CAN TRY TO GET THE 
SUPPORT OF THIRD PARTIES IN MAKING 
HIS CASE. ' ' 

AN ADVOCATE CAN TRY TO GET A THIRD ' 
PARTY TO BE HIS ADVOCATE DIRECTLY 
OR INDIRECTLY. 



This thin covers all fourteen responses. If there were 
more responses, then perhaps the list of advocacy skills would 
expand. Thf above list is by no means meant to be exhaustive of 
the elevator example or of any other exaihple that might be used. 

Here is a suninary of the advocacy skills jaentioned above, 
plus several others that could have flowed from hypotheticals 
used : 



-"Put 



cards on the Table:" be direct 
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and completely above board in -telling the 
agency orficial what your position is and 
what you want. 

'" Demand Adequa te Service ; " point out to 
the agency off 'cial that the purpose of 
his organizati is service and that 
this principle hould guide its actions. 

-" Seek the Support of Third Parties:" 
before you make your position known, 
\ gather the support of individuals or , 
\groups- within or without the agency so 
^that you can demonstrate that you are 
i^pt alone*. 

.D i. . 



" Be a Buddy : show th^ dgency official % 
that you" are not his enemy and that you-' 
respfect and like^ him and that you are ' 
aware of how difficult his job is. 

-" Find the Joints, of Compromise 
ferret out the negotiable points in the 
dispute and-i^etenodne whether you can 
bargain your* way to a favorable result. 

-" Insist oh Common^Sense i" convey to the 
agency oflTcial the impression, that 
conmion-sense dictates the position* you 
are advocating in addition to or in 
spite of the regulations or technical- 
ities that might be cited. 

-" Demonstrate Ui^ Exception : " insist on 
the uniqueness of your client's situ- 
ation so that the general rule cited by 
the agency official to deny your client - \ 
a benefit is shown to be inapplicable. 

-"Uncover the Realm of Discretion : " take 
the position that rules don',t exist until 
they are applied and that in the appli- 
cation of rules, agency officials often^ 
have wide discretion in spite of their ' - 
claim that their hands are tied by the 
rules. ^ ^ — z — 

-"Ask for Authorization :" insist that the 
agency official show you the regulation, 
law or authority which supports the action 
he has taken or propose^ to tak<:. - 

^■' Cite the Law : " show the agency official 
that you know what administrative regu- 
lations apply to the case (and in some 
instances you also cite to statutes and 
cases to demdnshrate your point.) 

-" Redefine the Problem ;" If you can»^t 
solve a problem, ircdeiine it, ii" you can 
still -achieve what the client sticks, 
e.g., stop trying to qualify tho client 
•rSr program "Z" if program "Y'' will serve 
him equally well and the problems of 
qualifying him for "Y" are not as great, 
as those enqounteted in continuing to 
insist on "X". 



■ - - --t 



41b 



ERLC 



- -" Anger/Hostility ; although this is a 
dangerous tactic to employ, it is a* 
^ fact of life tha6 some people respond to 

this kind of pressure. 

' * * . * 

, -'' Preach ;'* perhaps the most common way in 

which people try to change other people 
is to lecture them, to tell them what they 
should or should not be going* 

-" Climb the Chain of Command ; " everyone 
' has a boss who can overrule decisions' 

made by those beneath him. When you are * 
dissatisfied with the decision or action . 
of an exnployee, -^appeal" or complain "up , 
^ the chain of command" to the supervisor c^i . * 

of the employee, and^ to the supervisor oy » 
f the supervisor* if* needed. . / » 

-" Embarrass Him :" show the agency officia:! - r 
that you do' not' respect him in such a. way 
that makes ^ him look silly. 

-" Make Clear that you and your office are . ^ 
^ going to Fight this Case all the Way UgT^ " 
* make the ag^ancy official aware of how 
importaiit this case is ; when you and your 
office have the grounds to back you, point 
out that you are t. inking about taking the 
case to a formal hearing, and i^f necessary, 
to -court. 

1 Favor to'' Got a Favor ;" be willing .to 
do something 7within""i'eason) for the person 
from whom you- are asking something. 

Once all of the skills have been identified in the initial 
hypothetical/ the trainer should be^gin to drill the trainees on 
skills identified. He should use a large number of hypotheticals 
and have the class call out the techniques or skills used. A 
v/ritten ajjsignment might be given witli the same objective in mind. 
Before moving to the evaluation of the skills, he should be sure " 
that all of the trainees are well ^versed in identifying skills and 
in mastering the catch words and the substance behind the catch 
words. Once these drills have demonstrated that the trainee.- can 
do this, '^hey are ready for skills evaluation. 

0 w 

The third part of thd basic skills checklist is ^cit^ion, 
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Section D. Classifying or "translating the Resppnses into 
Principles of Advocacy: Evaluation' 
t . ( » • ^ - . 

In stating the advocacy principles above, little attem^t'was 
made to pass any value judgment on any one particular technique. 
The advo^cato must, however, evaluate the effectiveness of the 
technique Ho has used or is th4jjk'ing aboUt using. Aac the trainees 
how they would tost effectiveness. Some possible questions that 
the advocate needs to as}^ himself 'are: * 

* 1) In using^ this particular technique 

» are you making your position clear? 

'2) In using t^^iis technique; are you 

creating more problems than the one * 
you are trying to solve? , , 

3) Do- you fool t^hat this technique is ' 
working; is it accomplishing its\goal? 
' ' *• « * 

It is at tiiis stage in the \ training when the trainees are 
asked to evaluate the t|ilative e^^f-ectiveness of the techniques 
used in ^he elevator hypothetical in the light of questions such 
as these throe. As a nt^tter of cpnunon sense, which technitjues 
appear to be the best?^ From the sequence?^ taken abo^t, the trainer 
shpuld have the following skills lasted on the blackboard or on a* 
plainly visible sheet of paper : 



1. Redefine Uio Problem ^ * - 

.2 . Ask for Author izatiipn 

^ . Embarrassment • i 

U. Chain cf Command 

i 5. Demand Service 

6 . Anger 

J, Cards on the Table ' * 

8. .Preach ^ 

•C. 9. Bq a Buddy 

10. Do a Favor to Got a Favor 

11. Support of Third Party 

12. Third Party as Your Advocat;e 

Soyoral others were aliso mentioned: 

4 

13. Fjpd the Points of Compromise 

1*4. Insist on Common Sonset ^ " ' 

15.. Demonstrate the Exception ' 

16. UncoveL the Realm of Discretion 

17. Cite the Law 

X8. Interpret the Law 

19. Make Clear that the Case is ' . - . 

Important to You *^ 

1.4^ sjenural , fiOw wo\ild the trainees rate the effectiveness of these 
twelve advocacy skills? Onb such priority list might look like 
the following: » ^ . * 



1. i Cards on the Table 

, . 2. Service . . - , 

' 3, j A§k for Authorization 

^f. Chain , of Command 

5.. Insist on .Common Sense ^ 

6, Find the -"Points of Con^romise 

7, Uncover the Realm of Discretion 
.8, Demonstrate the Exception * 

, Cite the" Law 

10,. Interpret the Lawo 

11. Buddy 

12. ' Make Clear that the Case is , - • n 

Important to You 

13. Redefine the Problem 

14. Do a Favor 

15 r Thibet Party as Your Advocate 

16, Support of Third Party 

n17. Preach 

18, Embarrassment ' 

^. 19. Anger . 

What priority list do the trainees have? A wide divergency of 
opinion should exist among the group. The .trainer should let the 
discu-jsion get "hot." On what basis do individual trainees make 
then lists? mat common-sense' principles of^ human behavior 
f , if you antagonize someone you will, probably make matters 
worse, etQ.l would they apply to determine effectiveness? 



Section E. -^Classifying or Translating the Responses into 
Principles of Advocacy: Adaptation 

To. determine whether the trainees^' have been able to identify 
and evaluate the advocacy skills, the principle of ADAPTATIOl^ or 
FCh'XIBIUTY is tested. 



Advocacy Pvinaiple: 



ADVOCATES SHOULD BS ABLE NOT 
ONLY TO ViW^RSTAND WHAT TECHNIQUES 
THEY ARE USING, B'UT ALSO THEY 
MUST BE ABLE TO SHIFT FROM ON'^ / 
TECHNIQUE TO ANOTHER WHEN THEY 
DETERMINE THAT A TECHNIQUE IS 
NOT WORKING. 



The ways to test the ability ,of trainees to master the 
principle of ADAPTATIOtf are as follows: ^ 

1) role playimj (see cjiapter eignz, infra) ; 

2) in controlled situations, provide the 
trainee with real problem's involving 
advocacy and watch for the signs of 
flexibility (clinical education) . 
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0 ^ » ^ . 

3) ask the trainee to recall present or 
past experiences in his own life that 
^ involve* a shift in advocacy techniques • 

( e » <7 « > last night a problem caxoe 'up 
involving my neighbor and what I did 
was. , . V , e to * ) ^ 

-At the end of this text (following chapter twenty-two) on 
the inside cover, there is a chart which provides a summary 9f 
advocacy skills involved in problem soLving. (Item V in the 
chart will be' discussed in chapter ten infra.) Again, it is not 
an exhaustive list. It 'is a list that grew out of the elevator^ 
hypothetical and the class discussions based upon it. The chart 
will be constantly referred to in the remaining chapters of the 
text with the following questions in mind: 

1) In how many different situations 

( e . . J interviewing, investigation,- 
conducting hearings, writing, eto.) 
does the chart apply? . 

2) In each different situation » does*, the ^ ' 
chart need to be. added to or subtracted 

from? N.. 

3) Is there need for a different priority 
list of effective skills? If so, why? 

^) Is the chart .usefuL in helping the para- 
legals develop their manuals? 

5) Is the chart useful in helping the para- 

legals understand and apply advocacy princi- 
ples? ' ■ * 
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EVALUATION SCORE 



CARD 



Another vehicle that can be used to obtain the same objec- 
tive of getting the trainees to identify advocacy techniques 
themselves is the Evaluation Score Card (ESC) . 

' The ESC can serve a number of purposes; 



2) Help theni to be self- 
conscious about what they . ^ 
dOr without . immobalizing 

them; 

3) Help them to identify advo- 
cacy techniques; 

i|) Help them to develop, standards 

by which they can evaluate ; ^ 

advocacy techniques. 



ESC works as follows: the trainer prepares a ten to fifteen 
minute role-playing experience involving an agency official and a 
paralegal. The trainees are distributed a form, the ESCr which 
they are to use to assess the role-playing that they will be obser 
ving. Class members are used as role-players. (The *trainer him- 
self may want to play one of the roles to insure that the sequence 
goes where he wants it to go. After this exercise has been per- 
formed a few times, however, the trainees will be able to do most 
of the role-playing under the general direction of the trainer 
since they will be familiar with the overall objective of tne 
assignment.) 

The ESC is printed^on the "following page. 




1) 



Sharpen the observatipnal 
powers of the trainees; 
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* Evaluation Score Card ^ 

(Th^ aim of. thi's form is to record, your evaluation of the per- 
formance of the paralegal.) 



1. What advocacy technique did the paralegal start out using? 



V 2, On a scale of 10, how effective was ^this technique? .("10" 's 
very effective; "1" is very ineffective.) 

3, When the sequence ended/ what advocacy technique was the para- 
legal using? 



On a scale of 10, how effective was the overall performance? 



5, According to the agency official, what was the problem? 



6, According to the paralegal, what was the problem?^ 
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What, if anything, was , standing "in the way of conununication' 
between them? 



How could this communication problem have been overcome? 



Was the paralegal objective about everything, or did he take 
anything personally? Explain > 



Was the agency official t'aking anything personally? Explain. 



If the agency official took anything personally, how did the 
paralegal deal with this? 
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12. mat do you think the paralegal should have done about this? 



13. Describe the most positive Aspects pf what you saw the para- 
legal do. 



la. Describe the least effective aspects of what you saw the 
paralegal dd. ] - 



15. As specifically as possible, list all of the advocacy tech- 
niques ("good" or "bad") that you observed in the paralegal 
which you have not already mentioned in any of the above 14 
questions. ^ 
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Several ,hypotheticals are suggested here tpr rble-^playing 
and for utilization of the KSC: 



Caseworker wants to terminate the 
welfare assistance of Mr. Jones because 
of an alleged failure to look ^ for work 
diligently* Mr. Jones claims he has ^ 
been sick. The .paralegal represents 
Mr. Jones. He calls the caseworker on ' 
the phone to try to resolve the problem* 
(In the role-playing, the participants 
pretend that they are on the phone.) 



\ John Smith has been to the XYZ drug 
rehabilitation program. He applies for 
welfare while he is at the program* The 
caseworker calls the XYZ program to ask 
if John attends regularly* They answer 
"no" . John tells the caseworker that 
he may have- missed a few days, but he is 
there most of the time* The caseworker r 
tells John that he does not qualify" 
because he is not a regular member of a 
rehabilitation program. .John goes to see 
the paralegal, Tj^e paralegal visits the 
caseworker* 



Mary Thpnjas )s 35 years old, separated 
from her firs.t husband, and living in 
an apartment with three children, ages, 
2, 5 and lU. The la year old, Janp is 
illegitimate. Mary*s" husband, Tom', lives 
in the same city and occasionally visits 
and gives her money for the children but 
refuses to givb her , money fpr herself. 

' Mrs. Thomas is on welfare (Aid for 
' Dependent Children.) Last week, a welfare 
worker dropped in uiiexpect^edly while Tom 
was in the house ahd saw him there. .-n 
the way out the welfare worker met Jane, 
(iu yeai^s old) in the front room and said 
"I just saw your father". Jane said 
Q «^ "That's not my father". The worker came 

ERIC 
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the next day to the apartment and 
gave Mr. Thomas a piece of paper, skying 
•"this is a notice of termination of V 
welfare. You have a man living in the 
house and he could support you, so we * . 
are not going to pay you any more wel-" ^ 
fare." Mrs. Thomas goes to see a para- 
legal' and tells him that her husband pnly 
^ rarely comes i?y and never gives her any 

mdney. The paralegal calls tlie case-\ 
worker to try and straighten out the' ^ 
difficulty. \ 

\ 

The ESC and slich hypqtheticals for role -playing axe used to 
get, the trainees to begin to talk about advocacy, to iiientify it 
when they see it and to formulate some rough evaluative criteria 
based upon their experiences., common sense and "feel" for good 
judgment. ' \ 
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Chapter Eight , 
Effectively 

Role-playing is a learning, process wherein the participants 
act-out their responses rather than simply verbalize them in the 
classroom. As such, it is totally consistent with the general 
tjieory of training which emphasizes the concrete and recoils at 
undue reliance on the aljs tract. 

Before exploring this technique in detail, it may be helpful 
to look at the arguments against role-playing. ; ' 

Section A. The Case Against Role-Playing 

1. Games are fun fo'r the first thirty minutes, but soon become* 
a drain. " 

. The argument here is that role-playing can create an initial 
atmosphere of interest and enthusiasm, but that it wears off 
relatively soon. ^ 

2. Role-playing' can *t teach you the law. 

Paralegal trainees might resist role-playing in their anxiety 
to. be taught the law. It's not easy to see how role-playing can 
teach the law. 

3. Role-playing is chaos. 

Role-playing has a way of living a life of its own. The^ 
situation can quickly get out of hand. Tangents can dominate the 
proceeding." 

) 

4. The effect of role-playing can't be evaluated. 

So much happens during role-playing sequences that it*s some- 
times difficult to follow and often difficult to remember every- 
thing that ha3-^ happened. One ends up with genen^al impressions, 
'rather than conclusions that you can get a handle on, 

5. Role-players can fool you. 

While the trainer may ask a trainee to '•act-ouf'a position 
rather than^siinply talk about it in the abstract, the role-player 
may in fact simply repeat' his abstractions as an actor as opposed 
to "living" his posi.tion in a semi-real environment. > • 

The short answer to each of these five criticisms is that they 
are addressed to ineffective role-playing rather than to the nature 
o*f role-playing itself as a learning device. 
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.Secti6n B. Role-Playing as an Advocacy Technique 

Role'-playing can be viewed as a highly specialized learning \ 
technique or as something that we tiaturally do .every day. According 
to the latter, role-playing is the adoption of a particular style, ^ 
tone or manner in order to provoke someone into a desired response." 
Suppose that a married couple is thinking of buying a house. One 
of them finds a house and wants to make a convincing argument 
to the other member of the team to buy it. There are a number of 
roles^that this spouse ca». adopt to make this argument: 

SPOUSH WITFIOUT DRAMA: "I think we should buy this house/ 

SPOUSE as MORALIST: ^ A'God intended me tp live in this 

* kind of house." 

SPOUSE As FANATIC: ' "If we don't buy this house, 1*11 

kill myself." 

SPOUSE AS ECONOMIST: "Jusjt think of the large interest 

deduction and resale, value that 
this house has." 

SPOUSE AS OPPRESSED "Pye just about h'ad it. ^ Every- 

MINORIIY: 'one else has a fine home and I'm 

stuck without pne,- This house will 
i solve everything." 

The list, of course could go on and on. Which postuve represent . 
"the real" spouse? It*s obviously difficult to determine. All of 
us are. capable of a multitude of roles. When a paralegal consciously 
adopts a particular technique on the job (e.^^j Be a Buddy.) he 
IS role-play ing • The Assumption of roles (sometimes called masks) 
IS a very "ommon occurrence in social as well as in work settings, 

Sectio;.! C,^ Role -Playing is Discovery through Commitment 

Ai> seen in chapter four, Bu^va^ a maj'or problem with traditional 
classrooms is that they are divorced from real experiences. Every- 
one IS rationalizing about ev^erything. Role-playing is a major 
way to attempt" to offset this. 



I he premise i i^imp-I — Yu^i^-jie-t-t-he^-t-rtiTnce tO" (SOf^it RTmseTTv to 
a parMcukir situation; you set up a respohse to this position (via 
another role-player) and you watch to see what happens to the 
original position. U the trainee defensive, consistent, confused, 
flexible, successful, You have this trainee analyze what 

has happened to him*and*to his position. What took place?- What 
Jul he see about himself? What does he now think' of his original 
position? If he had the same situation again, would lie handle it 
differeivtly? Why? These questions come alive for tht f^'in9e when 
he has comitted himself" through role-playing. 
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This i:> hot tu sa> »that none of the above\could have been 
auhieve'd without the roie^-playing. The trainer ^cauld have simply 
presented a problem and asked the trainoc ''to talk about" the po^itio. 
he 'would take to respond to the problem. By incrsive que'stioning, 
the trainer could have forced the trainee to be de^fensive, consistent, 
confused, flexible, etc. This approach (which is also a game), * 
however, is less likely ^to take hold than the role-blaying approach. 
'It is perhaps impos^sible to prove this, except to say that the t/ainee 
IS probably more involved in the role-playing than in, the intellectual 
quest ion-and-answer process, and that generally, peopl^ tend to 
learn more from situations that they-are caught up- in or involved 
sin. ' , ■ \ 

* \ 

Does this mean that everything should bo learned through role- 
" playing? Certainly not. It would be false to argue that you can t 
learn soi?.ething unless you have experienced it. JRole^plnying' most 
effeotioe in the be^jjinning ^'tages of learning 8CJr.ething new, It*s a way tfo 
get things going. It*s a way to involve the shy student. Tjiere 
IS a distinct" danger in overkill if the entire training program is 
nothing but a long series of role-playing sequences. 

You'raay find that role-playing is of primary" relevance to/bm 
rather than to content. It helps the trainee to look at his styl^, 
his approach/'how he is coming off," It also helps to teach "cor^ent, 

* such as how to employ a particular skill, but it does so primarily by 
giving the trainee^ the opportunity to see the entire picture, to \ 
assess how he goes about. using all his abilj^ties and disabilities ^ . 
in problem solving. The discovery that can come through role-playitjg 
lb primal ily related to the typ'e of person he is, and secondarily to^ 

**^tKe specific. topic .under analysis. Both style and topic (form and 
content) 'are crucial, but it is not necessarily the case that both \ 
can- be best dealt with through . role-playing all- the tine. 

Because role-plaving provides a forum for self-reflection, it is 
of particular use to teaching through the learner-<f ocused method 
where the starting poiTit is always ti\e trainee. 

Section D. Control vs. Spontaneity , * ' 

The great appeal of role-playing, accqrding to one view, is that 
It offers a forum for spontaneity wherein discoveries, otherwise 
unobtainable, are realized. From another perspective, it can be 
argued that role-playing is an intensely manipulative process 
wherein the trainer positions the trainee into accdpting approaches 
that he does not believe. There is considerable truth in both of 
these statements. ROLi:-I>LAYIMG IS STRUCTURED OR CONTROLLED SPON- 
lANLiTY. 

The obvious question that follows from, this is: how can spon- 
taneity be meaningfulif it is controlled?. Part of the answer is 
that role-playing is something less than free- association where. 
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theoretica«lly , anything goes. Role-playing does not go this tar. 
There is a structure to role-playing, or there should be if chaos 
is to be avoided. The trainer* needs tt) have in mind the direction ^ 
•he wan^s the class to take and not permit the role -playing; sequence 
to take the class in another direction or to take^ the clas^ in. 
a direction fhat is too far afield from his originally intended 
path. ' - „ • 

There is a difference, however, between controlling t;ze topic , v* 
?r.^gfeneral area, and controlling what the traineee have to eay about 
that topic or area. Role-playing that does the latter *is obviously 
improper. If the way in which the role-playing is .set up* sends a C 
message to tHe trainee that he is expected to act i,n a certain va/ 
even though on the surface he is be-ing— afrk-ed to respond "naturally'^ 
then the role-playing is dangerously false. This is different from 
asking a trainee to play the role of an irate clerk, for example. 
He is being properly asked to take a certain posture- c:^ he r^ads it. L 
He shoul^d be asked to give hta~ interpretation of how an irate clerk 

would a*ct in the circumstances provided. Here you are controlling J . 

the topic, but not the substance of the response. There can.be 

valid sp.ontaneity as to the latter even though the general direction^ . 

of the discussion is being controlled by the trainer. 

( : :^ . \ 

Section E; What to do when the Trainer's Mental Picture of 

What Should "Happen is Destroyed by Whatj in Fact ^' 
Happens, , ^ ' 

Although over-control is a problem, a more pressing concern is — 
when the trainer 15ses control. Suppose, for example, that the . 
trainer wants to cover the threshold advocacy problem of the 
advocate losing objectivity because he is taking the situation per- 
sonaly. He picks a trainee and creates a situation which he hopes 
will raise the issue.* For example: ^ 
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The 'trainer plays the role of a school teacher. 
' The trainee is asked to play the role of a 

parent. The teacher calls the parent and says:. 
"Your son is having problenfs at school and I*m' 
sure that it's because of his home environ- 
ment." 

The trainer is counting on the trainee to get angry and insulted in 
order to be able to discuss with the class the implications of anger 
and emotionalism generally in an advocate* To the trainer's 
chagrin, the trainee, as mother, responds thusly: , . 

"I would prefer not^ to discuss this with 

you. I'm going to discuss the entire _ 

matter, including your attitude, with the 

principal/' 

what is the trainer to-do^ This is not the response he was looking — 

for. The response of the tiainee raises another point: the chain of 
jonrnmd advocacy technique, but the trainer did not »want to iJ^ea_l with 
this topic at this time. The trainer either has to take some drasitic — 
steps to get the class back on track or he must decide whether or not 
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to permit a new, track to be taken. Unfortunately most trainers 
freeze at ♦hiif point, Thecvalue .of straying with the chain of 
eommanJ topic is that tjie trainee came, to it .^rntaneously and this 
i-s alvays an excellent time to deal with it. The problem, of^cj)urse, 
IS rhat the trainer may have wanted .to cover other areas before he 
got to the chain of comman*4,poin.t. Staying with it at tMs time 
would be disruptive', of his. overall training plan. .The lainer must 
instantaneously balance, the factors on both "sides and m.ike a. decision, 

Tf the. trainer decides to <>*tick to his original topic,' then he 
has several options: 

1) Ite could drop the first trainee and try to find a 
, "better" .response. l!e would ask someone else tp 

respond to the same situation to see iX he can get 
, a resp6nse that will give him enough "meat" on the 

personality issue. He could keep switcTiing until 
ne finds the "right"*' response. If- time is becoming 
•a problem, he may simply ask the class as' a whole: 
*' ' "Does anyone have a di;*ferent response?" 

2) Instead of trying to erase from ■ eve ryo'ne^mind 
what the original trainee' said, he coul'd try to , 
get another trainee who has a response more along 

the lines of what he was iooki-ng for and ask the class 
to compare the two approaches, 

t ' . ""^ ' ' 

3) As a final resort, the trainer could play the role, 
'of mother himself (play both roles); come up with a 

' respons.e which is very enotional and then ask the 

^ clasi? if they see any problems with^hiSi approach. 

Section i* . Degrees of Role-Playing 

' The range of possible , role-playing sequencqs-is very broacl: . 

1. You .could run a sequence involving a very br.oad topic 
» (e.^-., administrative hearings), and a large number of 

xole- players . Such a sequence could last an entire day. 

2. You cou^d pick a very narrow topic (e,^,^ finding out 
if a client is eligible for legal services) involving 
only one or two people and rejquiring a relatively 
short time to conduct, 

3. Th^j s'equence could be so brief as to' almost be parenth- 
e^tical (e,^.,the trainer ic, i:alkirio about a particulai 
point; a trainee raises hi? hand and says ''P don't sfce 
it "that way;" the trainer stops the flow of. his ^ 
discussion and says to the trainee: "suppose you'^wpre in 
this situation and the following 'things, happened » what 
Kould be your response;" the trainee responds; there is 

a briof discussion of the point and the trainee proceeds 
with his presentation, In this case, t,he role-playing 
wouTd^have taken only^ about two or three minutes). 



50 



You will often find that the. shorter, more direct role-playing 
sequences are the most effective. Don*t use more than a few 
^ long, complex sequences. It l^ too easy for them to get 'out of . 
hand. • ** , * - . 

Section G. General Techniques of Role-Playing 

1. ^'Med'ia * ' , ' . * • 

It would obviously be' highly beneficial to have access to video 
tape equipment i What better way to permit the trainees to see and 
•feel'* themselires in action? Since such equipment would probably 
be imp^a<;tical because of cost, a l^ss expensive and Jess cumber- 
some tdge recorder should be considered, A tape recording' is often 
an excellent way to start *^ff a training day. Use' it for the first 
role-playing sequence. If you try to use it for ev,ery sequence, 
you vjill find that it will wear out its welcome and utility. It 
can be time-ponsumii)g to replay everythi^ig or even to find the spot 
.^'O.ILJGhe >tape that you want to replay, 

2. I-ijid a I'oil. 

A cardinal principle in using role-playing effectively is to ' 
,use it in a situation of conflict. One trainee says the' best way to 
do something is by using a particular ajiproach. Find out if anyone 
disagrees. If* you find such a someone, then let each trainee' to le. 
play his approach in separate sequences involving, the Same fact 
situation .and ask' these trainees and the entire class to compare 
the two app.roach^s. On any one point, there will almost always be 
^ a wide^ variety of approaches that the class would use . ' Ferret this 
conflict out and capitalize on it whenever possible, 

* • • 

3. Train the Secondary Kole-Players . # 




Too often in some of the smaller role-playing sequences, the 
foul-up comes with the secoudary role -players . The primary role 
player is. the trainee around whom the sequence is centered. He 
has made the pomt that the trainer wants to, see acted-out. Other 
(, secondary role-players, are selected to fill in the cast of characters 
These secondary role-players 'can destroy the sequence by being in a 
totally *$^fferent world. They need* fro be schooled on how to play 
their part, unless you have set up a. very broad role-playing sequence ' 
m which yoi^ ^.v^it the characters to take the sequence wherever they 
want to. In the smaller, mpre controlled sequences, however, you 
^ will want^ to prevent this by giving tareful instructions to the 

secondary -.characters, in the elevator example in chapter seven, Qupra» 
iO for example, the primary role-player is the individual who wants to 

go^up on the elevator. The secondary role-player is the elevator 
\operrt,tor. If someone was asked'to play the role of the elevator 
operator and the primary role-player asked him to take him up and 
he did so promptly, the entire sequence would have ,been iestroyed 
since no problem would have been presenlEed. The elevatc-i perator 
. would have had' to be told ^to refuse to go *.up or to simplv to nothing. 
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' * This danger in lining secoridary^ role-players is so acute that 

. It As ^oite*^ desirable tc have the trainer play -he role of the , 
: s:r.co?>4^T.y cliarkcter so that he can be a^^sured* at. th.e very least, 



Aftei a role-player n;*c» ac:ted out his; position, ask him to play 
the role; ia <? manner exactly: opposite to ^the way in which he originally 
..,^;v<?5^«^nted; it no th^t he can. gain an added prespective. 

, ,ti; the roxe-pla/ing sequence involves cha<cter^ on two ends, of 
tke spectrum C / 9 welfare recipient and a ca,$e worker) as.k the 
ct'^^inae pUy bona ioles, in the tact situation* First the trainee :\ 



r'l^.^ pXa>^3 o/i.^v character; .at the end of ihe sequence or in the: middle 
k2^^^^-'Aaf--4^r*^5'V thitr s^ine train.oe to flay thfi role of the "other side"* 
c>-v. Ajjain thexe is conai'v^orable vaiue in permitting thfj trainee to o^s 
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prdb;en: from apo.ther dijnensibi)* ^xcelUnt topics for discussion 

^ Ca)ri, .jr^Pii^'iltoj^^^ experiences ^ 

Yau lau/ ^iorwant to let every sequence be carried to it^ i'>gical 



iC^d-, can bi:con;e too long and complicated* In some rolerplaying, 

w yo?i ,?ni<y want to try the *'po,int" tystem. C^ve each nor-participant 
'lit t^e JC"^v^Xe'piayjiVg sev»uence the righ^t to rai^e their hand or say 
/Vt^i?ht" ur. i^ny tine during thjt sequenc?*, L^t him make his comment 
- Cpositrive or n*^gativ.e) , give the pa:rticipanis time to consider th0 
.ctmrier.t/vt^ adopt or reject ii^ aad ;|}f6.ceed with the S'oquerite* ^ ^ \, 
'iincojLi/agef ihe. v'lass to intervene in thi5 way. To ^^i it started, the . 
t^'iiiacr way want to s:t;cp the i^equonce to. make pdint;s of his own. By - 
so' ioLa^^, ho ^ill mho clear to the clnss what t>ie proves? is alj ^xbout, 
f7t iniiyibe that jsJom^^ of Uie comnie/j^s made by the non-participant " 
trarinei^s lylU be 5u vucisire that tit<7 trainer will want to xonsider 
iuy-jLt?ing the pexi^on mUKing the conwsnt to cbme forward^ take the pU' 



^.^^ Vhe. pri/n«r> lole-pia/or and a.ct-put the >eqtuence along the line's^ 

/ ^ . ,^The ^Vrainor ntust -naKC -^^i^ tha^c th<^ comments .or^.points axe 
<;^i^p oud reio^Aint; w^ndy. speeches would di?>rupt thef sequence* 
l^^e>^i;bili:ty is the'iey:; . . 1 ' * t' 



r 




Chapter Nine ^ 

Advocacy and Client Interviewinc, 



Section A. Introduction 

. This chapter is not an attempt to teach every asj^ect of inter- 
viewing. It is an exploration of the extent to which the advocacy ' 
principles dealt with in chapter seven apply to interviewing generally, 
and particularly to client interviewing in a law pff,ice. 

Interviewing is the process^ by which one'pjerson obtains information 
from another person. When a client first comeS into a legal service 
office ». someone must talk to him in order^to determine (a) what 
service he is looking for,, (b) whether he is, eligible for the s^tvice^ 
provided .by the office and (.c) whether the services of the offipe . 
can help him. This is the prelzprinai^ intevviei), although the third 
determination may not be made until long after this fiist contact. 

It is vqry liSely, however* that this client wil,l have numero 
subsequent contacts with the office, and many, if hot all of these 
later contacts will iavolv,e an exchange of information. Hence, i 
viewing should be conceived of as a -continuous process starting w 
the initxal contac.t and including evjery contact t]\e client has w*' 
the office until the case is closed 



Se^ction B. Advocacy in Interviewing/ 



1) 



2) 



Interviewing is often much more complex 
than a mechanical/ recording of information 

Frequently, advocacy skills need to be, 
employed in order to conduC:t .an interview 
effectively. 




How can these two major points be/ tauglit? Rather than simp/ly 
announce thei?e paints to the trai/nees, use an example (or Ury, role- 
playing) involving facts that uiU demonstrate both of these points 
and that will act as a springboaH to^a discussion on how iadvocacy 
"skills can be used in interviewi^ig. ' 



example *1: A high-school stu 



tells her that he 
asks why. He ans 
are always trying 



(lent comes to a teacher anc 



wants to quit school. Sh< 
H^eV'S that tli^e othqr studer 
to pick a fight with himw 



Lxainple A client comes into a legal •^eryices offi^ 



and says that she 
The advocate asks 
that her husband 



wants help to'i»et a divorce, 
why, and the client say$ 
does not support the fanyily. 
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in both of these situations, thb information to be derived from the 
interview appears clear-cut: th6 reason the student wants to quit 
school i^nd the reason the clienti wants a divorce. SuRfpose, however, 
Xhat the reasons, given have little or no basts in reality: 

'i & • 



Example M: The student, ia fact, is extremely embarrassed, 

by his speech defect. This is the reason he wants 
^ . to quit^^school. The reference to fighting may 

either be fabricated or simply not the real reason 
for. his desire. 

Example if 2: The client is eligible for welfare but does nbt 
know it. Her husband may in fa.:t be providing 
ii^adequate support, but if she knew that^ she 
would apply for it and not pursue her request 
for a divorce. 

If these are the realities,, then it is the responsibility of the 
interviewer^ to uncover them, which is to eay that, the, interviewer must 
be an advocate ip ferreting out infoxmation which is not cieop on the eurfaae. 

Iti's difficult to make this point in a role-playing sequence. 
The primary role-player in the school situation is the- teacher (who 
is interviewing the student); the secondary role-player is the 
student. The primary rol6-player in the second example is the person 
interviewing the client, j The secondary rolie-player is the client, v • 
The point made in chapter^. eight ei^pra, ajbout the necessity of care- 
fully schooling the secondary^ role-player is painfully applicable 
in these two examples. T{ie trainee playing the role of .the student or 
the client must play the role properly in order to demonstrate the 
problem. The trainee mus( hold back information about , the "real** 
reason for wanting to quit school or to get a divorce in order to 
*see whether the primary role-player uses the proper techniques to 
ge.t ax the "real" reasons.] If the student is too quick to blurt 
out that he has a speech defect that is bothering ^lim or if the 
client blurt's, out that shej would consider applying^for welfare in^ 
lieu of pursuing a divorce, t!ien the cases have not really raised 
^any problems of interviewing- at all. The secondary role-players' ^ 
must be told what the sequence JLs all about in advance of their 
participation.. They must be schooled to provide the surface infor- 
mation and to give up the underlying facts or factors only if the 
primary role-players do enough prodding to uncover -it. " TheV should 
make it neither unreasonably difficult nof**easy. They should play 
»-he role of the client, fo^ example, as inarticulate and completely ^ 
unaware of the welfare possibility, . L-** 

If you determine that |it would be too difficult to attempt the 
« .ole-playirig in this way, ,then you as trainer, should take the part 
Of the secondary role-playe^rs,, or, you can by-pass role-playihg for 
this topic and simply statie^ the situations as examples. At- all costs' 
,r.»(?ici handling this topic by; merely saying "in interviewing, viha^t appears 
on. the surface is not alwayls a true picture of reality." 

* * 1 ^- . ' 

Section C. The Advocate's Approach to Client Interviewi^?, 

'I' j\s indicated in chapter seven, eupva^ there are three threshold 
concerns that, are .the starting point. Of the, three, the lirst and i 
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third are of primary impbrtance in intervicwihg. 

. ' ' ' \ 

THRESHOLD CONCERNS 



1. 
2. 



Defining Your Goals dh Order, o if Priorities 
Deciding When to Intervene 



, 3! Determining Whether You are Taking* it all too ^ 
Personally . ^ - 

1. Defining Your Goals in Order of Priorities 

It is absolutely critical fo,r an interviewer to understand what 
information he is supposed to obtain in any interview. (If he is 
not clear as to goals, he should not conduct the interview,) "^T^ I 
is a good place fO|f the paralegal to draft a checklist. It he is 
trying to determine eligibility for legal service, he should have, _ 
in checklist form, a list of questions that he will ask* For example: 

.How much income? 
* One Welfare? 

Own own housed ^, - 

^ Live in neighborhood? 

etc. - . ' . 

i - ' . ■ . . ' 

lie should have a chart that will. tell him how much income will qualify ^ 
and disqualify a client for free legal services. . 

^ As for priorities, the office will probably instruct the inter- 
vieue.- that he bhoald not verify the stateipents made by the Client 
about" hi tricome . This ha? a very low office priority. Most offices 
simply ta..e the word of the client on income. If this vere not the 
case, theu the interviewer wpOld have be^en instructed to seek sqme 
verif icatxoh, t.e», to give the matter a higher priority, j 

The facts, of course, can become much m(»re complicated. Suppose,- 
that theioffice is assisting a client to file for. personal bankruptcy 
Ihe I'tervieuer must know how the bankruptcy- process works. All ot , 
.the* questions asked of the client must specii'ically relate to some 
componeht of the bankruptcy process, Ihe goals of tte interviewer 
are to draw this relationship as thoroughly as possible. As for 

^noHties, suppose that the paralegal is helping the client list all 
of his creditors. The client remembers ;*a small debt, a few years 
ago of a few dollars, -l^ut I- don»t recall it very well/* What prtointR 
should the paralegal give to this item? How crucial is it Jo the 
overall objective of obtaining bankruptcy? The paralegal checks with 
his supervisor i.n order to determine what pvioHty to give this, matter , 
in view of all of the other information that needs to be gotten out . 
of the interview. If it .gets a low p-HoKti/ then the advocate ^jfon t , . 
keep pressing the client to- try to remember nor will he begin 

inv^tigVtion of thp matter on his own» • . j 

2. Dete4-mining bhqthcr You are Taking it all too PeVsonally 

!l<^re a role-playing situation dould be very useful . It should 
involve the foUowlng kinds of situations: . / 
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!• During It he interjri^w.^, jt becomes clear that * - " 
the interviewer i^^^TTracist (try not to make 
this fact too obvious, howeyery. , ' 

' • ' . ** 

2. . The clieat is a racist arid his racism is , 
directed at the interviewer* What does the 
interviewer do? Throw the client out? Get 
.angry at the client? (Make clear in the role- . 
playing that'the client does have a genuine need 
for legal services in spite of the problem raised*) 

3. The client has an extraordinary **B,0." profeleni.^, 

i 

4. While ii^terviewing a client seeking* a divorce., ^ 
the interviewer asJcs the following question about 

priot marriage; ."Are you sure that your prior 
marriage ended in a divorce-before' you' married 
again?" The client answers, "What the hell are 
you asking me that. for; aren't you suppose- to ' 
be the expert on the law?" 

5. The client has an appointment with the paralegal 
for an interview at 1 p.m. The client shows up 
at 3 p.9i» and forgers to bring, the papers that 
he was asked :to bring* The advocate asks for an 
-explanation and the client responds, "I've got ^ 
too many things on my mind. Why couldn^t yo.u have 

• . ^come to my home for this interview?" 

6. • A "twenty-year old girl comes into the office to , * 

ask for help in applying ^for welfare. She is 
single and has no children. She says she is, sick. 
The interviewer suspects that this girl is^J'high" 
on drugs while in the office, , 

7. The client says to the advQcate. "Yop're not a ' 
lawyer; I don *t want to be interviewed by you.- 

. » ^* , - ' ^ 

If the trainer decides to roie-play situations such as these in 
order to illustrate the problem -of the interviewer Iposing his objeptiv 
ity because of a too-personal involvement in the situation, he S;hould 
be sure that the. primary role-player (the interviewer) is respond- 
ing naturally rather than with fal?e iratipnalizations. In some of 
the, examples listed above, it would almost be impossible for the 
interviewer to fail to display his own feelings about the situation 
that confronts him in the interview. It is critical that these 
feelings be identified and discussed. This is not to say^ that the 
trainees are to be^ taught that when they are on the job 'they must 
ixold back their own feelings and personality at all times. It is 
'simply to, argue that if the feeling^ are there, they must be dealt 
with. A start should be. made in dealing with them in the training 
program. ^ . * ' ./ 
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Scctioa D, . Advocacy Skills in Client Interviewing 

' In chapter seven «upra* we saw that thex^s were a number -of 
basic techniques that an advocate uses. Some of these skills are 
applicable to interviewing. Have the trainees refer to the chart 
.ofi basic advocacy skills on the inside page d£ the back cover. 

1, Cards on, the Table 

. 2^ Service . • 

3. Ask for Authorization 

4. Support, of Third Party . ^ . ' 

, , * 5. Chain of Command . ' * 

6* 'Buddy ' . 

?• Redefine the Problem 

8; Do a Favor ' - ' 

, ^ 9. Third Party ^s Your Advocate 

10. P'reach . . - 

11. Embarrassment 
. 12. Anger, 

Which of these techniques do the trainees think could be effective 
in client interviewing? Why? What are the potentially ineffective 
techniques? Why? Here is another opportunity for tjhe trainer to 
assist the trainees in becoming technique conscious • When a trainee 
says that a particular technique would be appropriate or inappropriate, 
the moment is^ ripe for the construction of a hypothetical or a role- \ 

\uenc6. The trainees need .ttx be drilled and re-drilled, ^ 



playing sequence 




The interviewer is ^talking to a client who ^ - 

» wants a divorce because of adultery. The 

client is very hesistant about talking about - . 
■ • * the. circumstances of her husband^s adultery. 

What does the interviewer do? Preach to the client about the necessity 
of talking about the event? "You mat talk about it'\ „ Should the 
interviewer take this approach? The answer is not so easy. Give the 
trainee- a chance to discuss this issue and to articulate his own 
visceral guidelines on it. Then have him put it down in manual 
(checklist) form. ' \ 

Two techniques on the list that the trainees may feel to be ♦ 
particularly appropriate are: * • * , 

(1) . put your cards on the table and 
(6) be a buddy 

Translated into the interview situation, these skills become 5 

' • ^ " (1) honesty and J- . 

(6) courtesy . 

Ask the trainees how they would go about tei^g.^^D^st 'and courte^^ 
The key to effective advocacy in interviewing is TO GAIN THE CONFIDENCE 
of the client being interviewed. This is best achieved by conducting 
the interview' in such a way that: 



.(i) ' the client feels that you are intelli- . 
gently handling his case (this is so when 
you kno.w precisely what goals you arc 
after in the interview); 

,(ii) the 'client fe«ls that you are above board 
with him (honesty); and 

(iii) the xlient f^els .comfortable with you 
(courtesy). 

Do the trainees agree? Set up some role-playing sequences to deter-' 
mine whether they in fact apply these principles. 

What role do the trainees feel that PRESSURE has in the inter- 
view? Are the thre'fe points made above inconsistent with the use 
of pressure? What does the interviewer do when the information he 
Is seeking is not easily forthcoming? He persists in seeking. it« 
Is this, pressure? Do the trainee think that an interviewer can f 
exert pressure without beii^g dishonest or discourteous? What i-s 1 
their definition of a diligent interviewer? 



Section E; Evaluation and Adaptation 

The final set of skills considered in Chapter seveA are assess- 
ment and flexibility: the interviewer should not be single-minded. 
He should not give up after, his first approach does not prove 
fruitful. The tests for, a particular technique are: ^ 

Are you making yourself clear? 

2, Are you^ creating more problems than you 
are solving? 

3. - Are you accomplishing -your goals'?' . , ^ 

The best way ^or the ^trainer to determisie whether the ,^rainecs are 
effectively applying these tests and adequately, shifting approaches 
according to instant self -appraisals is^ by watching them perform, 
in carefully designed role-playing sequences. These points cannot 
be made in the abstract. ^ ' ^ 

. How^does a trainee know when he has "really" achieved his 
goal and^recorded all the information required? This problem. becomes 
very acute in situat ions, where the interviewer does not always know 
what information the client has', or the client does not know what 
information, is relevant* What do the trainees think? Have them 
writ;e down some of the tests that they would apply. Have them go 
through this exercise before the trainer suggests some t^ests o^ his 
own. TheyjWil,! relate to these suggestions -more r^dily if they have 
first attempted to formulate some of their own. 

There are, no hard arid fast rules on this, Possible guidelines 
(that CQuld find their way into manuals) are:i 
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1) The interviewer must keep ah open mind; 

2) The interview.er must be prepared for 
unexpected information; * ^ 

3) the interviewer must^.alwEys -be. on the alert- 
for leads or ^*flags*' which' indicate that 

^further prodding might bring forth a new line. 
~ of information; r ' 

4) The interviewer must be able to interpret 

, non-verbal forms of conmiunication; slience, - ^ 
gestures , nervousness can be significant 
signs of * information. - " 

There are some excellent role-playing, p&ssibilities that can. come 
out of these guidelines* (Trainees sometimes bring their young ^ . 
children with them to the training sessions. Consider asking the 
parcmt if the child would want to pa.rticipate in a rple-playing 
sequent:e. Have one of the trainees (other than the pirents) 
interview the child about something that recently happendcd to the 
child, e.g.^ he just started school: Before the sequence begins have 
the trainVe explain to the class what goals he ha^ for the interview.. 
Then bring the child in the room for the role-playing. -The poten- 
tial for topics for discussion after the sequence are enormous). 

.Section P* Conslusion. Manual Fill-In ^ • 

Once the. trainer has finished the sessions on interviewing 
and advocacyThe should see to il that the main topics covered have 
been or are being translated by the trainee into guidelines, out-, 
lines and checklists. Wha,t does the original chdrt of advocacy 
skills now look like? there a different chart for interviewing? 
Is there a diversity in the guidelines, outlines and checKlists 
'formulated by the trainees on the topic of interviewing? It so, 
is this healthy? Do the trainees feel that they are actively involved 
in the training? Are their individual personalities being expressed ' 
or are Jthey all being asked to conform to a mold? Have they begun 
to see that their uniqueness is key to job performance or are they 
embarrassed by what makes them different? 

These are* ^ome of the tests to determine whether learner -focused 
'.training is working. ■ , '^^ ^ . \ 
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* . * Chapter Ten ^ - 

! ' * " ' ' . \ 

Advocacy and InveiticjaHon ^ 

' , • . . ^ \ ^ ^' 

This chapter is not an attempt to teach all of investigation. - 
It. IS an exploration of the extent to which the advocacy principles 
dealt with in chapter seven ewpra, ^pply to investigation generally 
and p.articularly to f.ield investigation out of a law office. 

Section A.- Advocacy Principles of Investigation 

Two- basic Components of providing legal services are (1) the 
facts and (2) the law applicable to those^ facts. In a* large number 
of cases, a law office does not have sufficient command of the facts 
before proceeding to pursue a particular legal course of action. 
This'is true for a number of reasons;' 

(a) inadequate time is given to investigating 
/ . ' • ^the> facts \ \ ' 

(b) the factsf may change in it he middle df ^a 
case without the office knowing about it; 

. (c) the office may^ not fully know what, facts 

^ are relevant; ^ . * ^ / 

(d) people may be unwilling or unable to tell 
the facts to the office; 

(e) written records can be incomplete , . 
hidden- or non-existent. 

Lffective investigation is designed to overcome these problems. 
The trainer should give early attention (1) to the conceptions of 
investigation that the trainees brought with them to the training 
program and (2) to the necessity of fully understanding the five 
' problems listed above. It might be worthwhile to present! a number 
of hypoth^iticals to the class in order to obtain their reactions. . 
Ai>k the class: (a) if they ever had to deal with situations such as 

* those, presented below, Cb) what did they do and (c) what things da 
they think they could have done?' The latter two questions \can be 

^ttanslated into '\hat investigating skills' did you'use" and /'what 
other investigating skflls do. you think would be effectiver But 
don*t talk about their responses in terms of skills yet; simply aSK 
for conimonsense relictions. Note that the following examples", 
move from non-legal areas to legal areas; from self-advocacy , to 
advocacy for othcrjs; and from *the simple to the complex. 
'« * ~ 1* * 

I. On Sep'tember 1st, Tom decides that he wants 
' to enter a Junior Col lege . School open§ in five ^ 

day?. There are only two col.leges that still allow . 
'time fox reg*lstrat ion , Both are about the same 
/•* \ distance from his home and he can afford both. Tom's 

^ . ' problem x> that he does^t know enough about either . 
IC college CO make a decision. He works full-time . from. 



9-6 and muBt continue - to , work right up to the 
•first day of school in order to be' able to ^ . _ 

* finaiide his education. What should he jlo? 

As the trainer gets the responses, he should note them on the 
•blackboard in- summary form. For example, if one of the trainees 
says he would call and ask the two colleges to. sen.d .him their ■ 

* catalogues, the trainer should Write the board "PHONE FOR WRITTBN! 
INFORNiATION;'' if another trainee says that he would go to both 
colleges in'^the evening^ write "SITE VISIT," eta. There should be j 

, a large volume of responses similar to these, some of which might 
be sub-categories of prior categories. Have the trainees write 
down these approached themst-lves . After the trainer hts gone through 
a few.hypotheticals the class should be^ ready to go back over their 
notes (in conjunction with what the trainer has placed on the black- 
board) ^nd oi'ganize a>\ outline of inveatigation akilla j^ki^h oan become a pre^* > 
limiyi^ai'il ohcokliBt for the trc^inee to 'go into hia Tncnual /br letter* u$e on ths , * 
Job and foi" alter revieion. For the time being; such a checklist-outline 
will.be of a general nature. Later on, the outline should find its 
way into specific manual topics such as "investigation for welfare 
eligibility »" "interviewing witnesses,." etc?. . 

Tom tt^aches a second'-'grade class. It is the end • 
' of irichool day on Friday and the bus is in front of 
the school ready to take about 1/2 of his class 
home/ If the students are not out in time for the 
•bus, it wili leave v*ithbut them^. It is 2:50 p.m. 
and the bus is schuled to leave at 3:0Sp.m. Tom 
discoverjs that his lirief case is mi^ssing from the top . 
' of- his desk. ^ What « hould he ,do? ^ 

The Jiypothetical may be a good one, to discuss «^ particular kind of 

* pressure as an investigation technique. Some triiinee night say 

■ that ho would tell the clash that if the briefcase i? no.t returned, 
' . no one -wru leave for the bus. This would be an excellent opportunity 

Cbr. the class to focUs on the use of tkvi^ats to uncovbr the facts. 
*^ \v'hen should it he used, if ever? What are the dangers? An entire 
gu^deline-checkl ?j>t. could bv developed from this one topic^ alone. 

I, torn lu*e-> m Brooklyn. He has been interested 

in a job opening twrnty miles away in Nqw Jersey. . ; 

' On July 1st /he spoke to the personnel manager 

Co, talk about the job and arranged. for a personal 
^ * nueivicu at 3 p.n. on July 24th in New Jersey, * , ' ^ 

When Tom arrives on that date, he is told by the 
receptionist, that the job is no longer open. On * 
: * .July l:5rd, the Boar<l of Directors fired the top - ^ . 

, ivimmist rative stai>\ The asi^x^tant personnel 
nain^or rnide a deci*. ion to postpone^ hiring any 
now^line ^taff and fold the receptionist not ; 
. .to rake any ueu appi icat ion^i. *^ The receptionist 
iiitt^rpreted t\\i> to mean that there were n6 more 
\\}b openings and 'tin is what she tells Ton.^' In . " \ 

thei personnel manager, with whom Tom • , ' . * 

' ori^itinally >iK)kv» did not intend to cancel Tom'i; « 
, , appointment. Yet io.< ,i.s flatly told that tliore 
are no longer any oponin^.s and' that there is no 
one there/to i^eo hihu What nihduTd ho do? - ^ . 
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f^Junterous techaiques can be derived from this hypothetical ^nd 
discussed in class. What, would the trainee do in this situation? ' t 
One pf the key .^oin%s is to HAVE YOUR PRESENCE RECORDED EVEN IF IT 
LOOKS HOPELESg* Of course TiDm may have to bring to b^ar some 
Effective «advx)cacy skills to insure tHit the receptionist does in 

act ^make a npte of Ctecord) the fact that Tom did appear^ The 
other critical advocacy skill that needs to be applied in. this 
investigation problem is the Use of the CHAJN OF COMMAND technique* 
Tom should hot- leave until he has triicd to contact the receptionist *$ 
boss; and the boss of this boss if necessary. 

4, .Tom is the 'father of two children, Ed and 
Bill.. He comeS'^home one day and' finds a 
small package of marijuana in the front hall« 
He immediately suspects , one 'of his two sons 
, and turns right around and goes out to look . 
for, his- sons. What shojUld Tom do? 

5» In^the above .situation, Tom finds Ed and 1 * ' 

-r.Bill. They deny any knowledge of the. 
Vgrass**. litfhein they all get back home, 
" they find another bag of marijuana via 
' another room* They also discover that 
the house had been burglarized. Ed says 
* * " maybe the burglars .drqppcd the stuff;" 
What should Tom do? 

* 6. Tom*s* son, Bill, has been accused ot using ^ 
abusive language in front of his* teacher* 
» Tom calls the teacher who refuses to talk 

about it.. The teacher refers Tom to the 
. :principa).J The principal re'fuses to talk - 
about it and' refers Tom to tjie Assistant 
f Superintendent at the central office ♦ * 
What should Toir, do? 

7. -Tom^s sister is ill* She receives a 

letter from a local supermarket w^ e she 
•often buys goods on credit* The letter 
Informs -her t;hat*she owes $157.27 and that • 
unless she pays within a week, '*legal pro- 

- ceedinfs will be instituted*^ a^^ainst her; 

She calls Tom and' tells him that e paid 
the bill last week. She asks Tom to help ' 
'/^ her. What should he do? , , 

/ll^T^ again^ (in *^7^) i% a situation thtit could provoke the class to a 
wadq variety of responses that could be manualized. This particular / 
hypothetical hits upon a. key investigation technique t.-'GET THE CLIENT \ 
TO DO AS MUCH rNVIiSTIGATlOK ON HIS OWN BEFORE YOU DO f YOUR OWN 
"/ ' INVHStlGATIOK. What do the trainees think of^this? Do they see . 
any dangers in it? What guidelines- can tnfey write oh nt?. I Should 
Tom' determine what his sister can do on her own before he intervenes? 
Can sher,- for e^cample^ send him her records of her dealings, with the.- 
supermarket? If -there is not enough time to use the mails,* can 
4i 'le have soitieon^* bring them* to- Tom? If jhe doesn*t have all the 
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"jcords, can she call the supermarke\t and ask them to s^nd. her copies' . 



of their records? , Cin she at least call the supermarket tnd ftsk ' " , 
them to give her the dates when the bills ' were accumulated? What 
is she' capable of doing* on heri^own? Have her do it. This may 
save a- lot of time and problems latex^ — ^If Tom calls, the super- 
market may be reluctant to talk to him* - 

8. .Tom works for a local legal service office. ♦ 
- " "The office has a cliefnt who wants to sue her .. 
landlord because the kitchen roof is falling 
down. Torn is asked to. go to inspectj the , 
• premises. Hon should he do it? 

'9.' tn the same situation as^abovev Tom ^arrives 

at the»client»s apartmenr to inspect the ceilinfi. 
While talking to the client she tells T^im that, 
her daug[\ter has not b^een home for three days; 
that ftvr welfare check fias not arrived for two 
jnonth's and that her husband^^beats her. What 
should he "do? ' - . 

^ , \ ^^-^ 

The latter situation C^O) raises the- threshold problems of DEFINITION 
OF GOALS AND GOAL PRIORITY. The paralegal must know vjKat' objectives 
he has in making the home visit. What is he supposed tja come back 

Kith? ' What do the trainees think? If hk finds other .jjroblems ^ 

v^hat should he do? Try to deal with them on the spot or simpTJr 
make a note of them and t'ell his supervisor what happened later? 
The pafalegal must have a piiorit^y list as' to wha^ he is investigat- 
ing. If he tries to investigate everything at once, he may end up 
investigating nothing adequately/. Before the paralegal -goes out 
into the Afield, he and his supervisor should have talked about 
what is. to be done when new ^>Pi)blems are uncovered, In some instances 
it may be appropriate to call the supervisor while in the field to^. 
get instructions. The point is that the investigator must know 
what ho is al^ter (goal) and. know what to do when contingencies come 
up that zix\ take. up lii's Ume (priority setting). What checl;lists 
^ can the tra-inecii Wrxte that spring from class discussions that 
\raibe those points? * . . 

\ 10.'* "A welfare department has told a client that. , . 

^ \ they are goii>g to terminate 'public assistance | 
'\ because the client*s boy , friend is ^Jupporting 

\ ' her and her family. The client denies this. 

\. Tom IS a^^signed to the case. What should he- , I 

\/ ^' . " ' . 
A Vef to effec.tiveanT^^ti'g^Uion is V F I CAT I ON' and DOCUMn'NTATION . : ^ 
Thii traUiev^^ need to de »I at length v^uh tho inportance of these 
le^huiMUc^. It may*i>e thjt the orii;inil four ptirt outline of basic 
skulls (vh.i^tcr .^oven, J ) sJunild be addea to; part fiv'e would 
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. '"RECORDING** could include a number of s\ib-topics :< ^ . 
/ \ ^ . , * 

1. Describe what you saw. 

2. Describe what you did* 

3. What verification or, documentation 

^ did you make* or come across.? * ' . ^ ^ 

Here, then, is an example of how the basicskills chart is 
'.expanded during the training program'. 

How sti^ould the trdiner teach verfication aad documentation?- 
First, he should hd^ve the trainees discuss these techniques, at 
their own level. How do they verify facts for themselves in every- 
day situations? ( e,g.^ If they hav* checking accounts,- how do they, 
keep, their records? If they claim certain income tax deductions, 
how-do they dodWent the validity of their claiji$ to prepare tor 
, the possible time vhen .they ave called into the. Internal Revenue 
/ Service to answer quest iotis about their claim? ^ etc*) A number of 
'/ checkJj3Jt^coul4^ out of such discussions. 



In the hypothetical C^IO) would any trainee/ think it wi$e-to 
get a statement ifrom the boy friend as to his relationship with 
the family (if tihe boy friend Exists at all)? If the boy frigid 
says that he would have no money to give, even if he wanted to 
because he is laid off from work, sh9uld the,investigitor .try to 
get a letter from his employer stating that he is out of work? 
Should the investigator try to got a written s-tatement from ^t he . 
cl-iQht's neighbo)rs stating .that vhe boy fpiend never , comes to the 
client»s house (if this in-fact i^s the case and if the neighbors ♦ 
are able to say anything about this)? What do t\\t trainees- think? 

a. 



A client has^een to the office seeking* help 
in obtaii^i'XCg a divorce. S)\e claimed thjat her 
• husband^eat her^ Several weeks later; the 
off i.ce'^'attomey asks Tom to make a visit to 
the^i^lipat's home tp see if*he.^an*'t come 
up" with'iSomc information on this charge. Tom 
/visits the client but when he begins 'to ask her 
' if she has aity ^roof -of the beatings , /she gets 
insulted; Khat should he do? 



People often get Insulted if you suggest t/ tFjem that you don t . 
trust their word. Thi5 is a delicate, problem for the inVestigator 
to handle. What' do Vho trainees think &Kould be done w'^c'^.^'^^^. . „ 
wu^t i-A^Kn^niff»< fin fhn<- think /i^'ould be effective in gaining 
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12. Tom is in the field Vi.t the apartment of; a > 

client who claims that she is being billed for 
an electric refrigerator that s'he never 
ordered and that'-'she never received. Tom 
decides to ge,t two letters: (a.) a letter 
from the apartment owner that the kitchen is 
not wired-^for electricity and (b) a letter 
frdm' another merchant stating that the I 
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cldeht bought a. refriferator from him ont 
* ' yeai^'ago* Is *Tom using good i{ivestiffativt « 
-techniques? 

/ \ . ^ • ^ ^ 

Everyone in tht^cltsf^s Hill probably agrtt that the the first Jetter 
is' a vet|y good idea* It is. some indication of whethfir the client 
would he buying an electric refrigerator. Or is* it? Would such * 
.a letter solve the. casie? What do the trainees 'think? The store 
•could claim that the- client bought the refrigerator for someone 
else or that the. client intended to wire )ier kitchen fof electricity 
in order to us^ the new refrigerator herself.- What does thf 'class 
thinlc of the second letter? The trainer will probably find « wide 
difference of opinion on whether this letter would be meaningful- 
at all, Just because the 'client bought^another refrigerator frop 
someond else' one year ago doe^ not mean^that she could not have * 
purchased a new bne: a year latet. Once the triiner has gotten the 
class to the lev^l of this kind of discussion, he should be ready, to 
deal with .the- invest igatioh principles inv<51ved« Some of thp 
iprincipies are as fellows; 

, a. THE INVESTIGATOR MUST DISTINGUISH 

BETWEEN FACXS* THXt PROVE TOUR POINT 
, (or facts thiat a Judge and jury 

, ^ would mccept as sufficient proof)' - * 
i AND FACTS THAT ARE SQME EVIDENCE 

, ^ , v(or some indication of) YOUR POINT. 

b. THE TESTS TO USE IN DETERMINING WHEN 
- ' TO PURSUE A FACT THAT IS ONLY SOME 

EVIDENCE OF YOUR POINT 'ARE 



1, ARE YOU REASONABLE (ks a matter of 
common sense) IN THINKING THAi THE . 
FACT IS SOME EVIDENCE OF (or some 
- ^ • indication ofO YOUR POIJJT (is it ; 

reasonably relevant)? - ^ ^i^v, 

Z. DO YOU HAVE THE TIME ANtf FACILITIES. ^ ' 
* TO PURSUE THE FACT THAT YOU REASONABLY ^ 
DECIDE IS SOME EVIDENCE OF YOUR POINT? • 

• c, WHEN^ IN DOUBT, ABOui WHETHER A FACT. IS 

REASONABLY. RELATED Yq YOUR^ POINT: , , • 

1. /^ PUR'SUE IT; or v 

2. "XSK XOOR SI(PERVISC <,WHATi TO DO* 
, ^ » , • <^ 

It is klmost always true that when an investigator comes 'back from 
t\Sp field and says "I couldn.»t find anything," K* probably has not 
,do,ae a thorough job, i!e is probably confusing ABSOLUTE PROOF of 
something with REASONABLE EVIDENCE of something. He may say that 
nothing he found wa^ reasonably rej^ated to what he was after » but 
upon questioning, it will probably^ become clear that he. basnet 
really ^used his imagination to come up with some OPTIONS, LEADS, 
POSSIBILITIES*. He may have been looking for the info rme^t ion oh 
a niattt*er« The cardinal principle i^j rT/X 



DTG/AMn 1)Xp;,; W DON'T 
. > OH UNRI;ASO;ilAlitE . 




<^4^r.;}ifeif Equine? > They 1<noW th;?t 5/^7 of th.eit* Xe^ads Will become dea^ 
'^^^C/i:-'^^^^?: wtii stand In their wa>» They^ tlbn* t 




'^y.^^t Vhile ihej hai>c developed "a f^eV' for what i« or what is a 

?;'-v V^^^'^^^ 03- i[ea<?. .y/:t>i/ ?wt;e fcctn able to develop -thilB ^*fceV^ 

V^''" /'^i^jj^^^^ ishen thcif fivat etqpted inveetigatihg , the*^ had an open. 

i;-^ '? '" ^'nd^^unU ^'eri/ not afmid tr^ thu^a out 



,5ection/&^i jTr^ihing Format ; , 0 \ . • . " 

i ' ' ' ' . * " ^ . ' . 

The \a3t serie;> of points stemming from the last hypothetical * 
wptesented are obviously -Wide* ranging* . They ^^o to questions^.of the. 
; invc^J^tugatar^s motivation as wel».as to hi? basic skills* The ttalMf 
" can, start dealing with these points by getting responses froiu t}ie . 
jcaass to hypotheticals or by tVing i^ole-playing As ind^cated,^ 



,:the trainees cun organize their" response^ into 
Vctnd guidelines that they* write down -following 



.nranualized checklists 
the d^iscxissions* this 




tigat ^ , . 

be. isolated- and^^reat^d sLepa^atezy:, particularly during the fi^rst; 
|- phase of tht? classes on investigation,, when vt is time to puH th^ 
' ' * isolated skills together and to deal with the overview of inyes- . - . . . 

* tigation> tliere may ;be no substitute for "real** cases, • 

• / The trainer should ask the managing attorney for some **Xive** 

• . investigation prcblens that the trainees might handle under supervision, 
(see chapttr 'live, eupr:; ou clinical education for paralegals ^) ' :: 
Th^ p^robiems" r».n be varied, e.g., have a traitiee try to locate a 

' .missing cfiient; verify an address; talk to all the grocery stpre ! 
\; .owners in a designated area about a certain credi? policy; compare , * 
food prices ixi each store; call a caseworker^ for certjfin iiiforniatiqn; , 
locate marriage records, etc. As each traineb gains such an experiences 
,he/ comes back to the group for a collectiv6 discussion of the inves- . 
'tivation techniques he used, the problems encountered, the investiga- 
« ' tion techniques that he might have tried, etc* Again, everyone engages. 
. "I'h this diseussxon v.ith an eye to checklists and guidelines. It will- 

become eat»y to dPit:rmine who is hustling, who has Used^ some imagina- ^ ' ; 
tion; who is Jigging, who is being* unreasonable in following leads, 

rhiSj of. course , could be time consuming,. Yet the"* training could 
bo structured in sucW a way that the class meet^ in- the mornings anjd 
in the afternoons they work on field assignments and on developing • ' 
O eir -checklists -guide lines. There should be plenty for them^to do 
ring the latter part of the day so long as the trainer stays close- ^ 
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^to each of them. It is not necessary to cover eaca 
ing as a whole* The trainer could^ come back to . 
^ f or example;'* could devote two mornings to investigajt'i 
to the next topic and then spend paft of subsequent 
ph invest igatior^ as the trainees confront meaningful 
on their irivestigation assignments* These experience' 
with, and then the class coyld continue on vith the 
brief IxUnterriipted by the session on investigation 
field experiences* . i 
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topic in train 
Cf^rlbain topics* He» 



move on 



lornings back 

experiences 
js can be dealt 
subject that was 
growing out of the 



' It does not necessarily mean that the training 
be chopi^ and disorganized if , this approach is takeiji 

advocacy -9 kills are. broad cmd meaningful in. many areoM^ aontu 
by hitting on the universality of these skills no mtteh vhat 
disdussion* 



Sessions have to 
s\n(^ the basic 
^be aohrlevsd 
topic is undsi* 




; • . • • Chapter Eleven - . ' 

• Informal Advocacij with ^ * 

' AdrCniGtraHve- Agencies 

" ' * " f . f ' ■ ; ■ 

.SectiBn A. Intfodu.cti'on: Training Options 

{►**»^ i • , ' 

» Undoubtedly all of the tra'inees have had '*run-ins** with . 
butleauracies. The wealth o| this experience should form the basis, ^ 
of ^training in 9ne of the most important aspects of. ah advocate^s. 
^ job.: informal advocacy b^foie administrative agencies, .^ther 
\ approaches, of course, c6tild.be. tried. For ^example > the .traine.r 
\ could take one J>articular agency and treat itcj^from a number of per- 
^soectives: i '1 ' • ' ^.^.i 

\ ■• 1 . ' ■ ■ • •- 

\ .. 1) LAW PHRSPECTIVn - De;veIop the legal bases r. agencies. 
\ ' Show how they are multi-leveled in terms c federal, 

r\ . ;-state* and local fund'^ng. * Show how each le/tl has its 
' \ own. scheme of interlocking regulations based on stat.utes, 

• Y ' 'regulations find cases'etc. .^t^ ^ - |. • • 

\ 2) MANAGEMENT PERSPECTIVES"- -pevelop a management flow chart 

' \ of trh^ agency. Who i\s bo^s? Who/ is responsible to. 

- whom? .What author\ty| doesf^ line personnel have? -Who 

•/ \ . is given discretion tb do what in the chain of • 

\ command, eta, .| . . • 

^..51,. sop ^OLOGY^ PERSPECTIVE^ 

\, i^rinciples." -Develop ^n un4erstandi'ng of the pressure 
\; points in the group. Where is the group vulnerable? 
. - * \ Who , are the renegades? i .Where does the organization 
produce, tension by reas'pn of its structure 6tc?. 

VJO' » PSYCHOLOGY PirRSPLCTIVE t Get into the head of the ''typical'* 
civH servant: What ar^, the conflicting tensions that 
* '^ovcrli his behavior? Wh'at is he threatened by? Where 

*does he get his satisfaction? Why is^he there? etc, 

■ • \ - .s ' . . • • 

While ari\ of '^these approacl^es haV^e merit, none of them should be 
^pre^ented in the abs^tract; theij alt ohculd have thciv starting point in 
vhht t^ie t7'(tine*38 nou) know about Imreauv^aieo , It may be that bits|jand 
pieces of each of the four approac,hes 'can be tYeated from the^most 
important perspective of all: the trainees. Build on^what the trainee 
already has\. ' " , . \ ^ ^ ' 

. \ " ' \ ' ' , ' * 

For .purp,o$es oX discussion, an agency should be defirted broadly 
as, any organa:ation w!iose p^i:pose is to ^erve the public either 
through the sale of goods o.r th ough the provision of services. Thi^ 
includes a goyernment agency such as . the Welfare Departrrent with 
thousands* of employees, the semi-privrate community corporation such 
as a CAP n^euqy or^a legal service office, and a local supe irmarket . . 



Secti'yn B, * Seven 'Part Approach ^ - , - ^ 

One wdy of covering the subject is to use a seven-.part ap*proach. 
Again, note the leaner-focused method of starting with what the traifteej 
already -know. and building upon it: * . 

"" I, What agencies have the train^s dealt -witK? 

II , What problems .have they f:accd in appiy.in^ for Igency service? 

I IM,- What problems have they faced in maintaining a proper level 

of service? -^^ ' 

J ' ' ^ ^ ^ , 

IV, What problems have they faced with respect to a reduotioh^ 
or termination of the seryice? • . 

^ ' ' • . - , " ^ ' , O 

V, . Hov have they dealt with these three levels of problems 
. in II, III and IV? , • . / * 

, VI, What other ways coul'i^-they have dealt with these problems? ' 

VII., What advocacy principles, skills or techniques can be deduced 
frojn their prior experiences arid from the class discussion 
' of these experiences? How call they be ^translated into* 
^ checklists or- guidelines to be used on the job? How can 
they be fit, into a useable manual form? 

Host of the experiences that the trainees have fiad will probably be 

* nearing wn-iCn opposing :>iaes are prepared in advance ' and present 
"evidence" tu a third party who will nvalce the de^cisiori. If some af 
ehe trainees have actually participated in formal hearings either as . 
advocate or client ^ their experiences should be saved for later ' 
treatment in. the training program, <In this text, fofmul advotacy 
wil,J be discussed in chapt^ers twelve and thirteen infva. For now the 
training should focus the more common vdriety of agericy contact: the ' 

"^informal interchange of agency* and client. The trainees may relate 
tlieit exp^er ieno^es client (s.el£ advocacy) or as **helper*' (advocate - 
for Cuher"s>.. * Don't talk in terms of advocacy yet, however. Deal* 
with the discussion in terms of er:tperience$ and responses. The 
discussioViri*inrirasily trftl)slate itself later into advoacay slkills 
and techni-c^ues . One of the best ways •to establish xxi identity 
between the /trainetrir*and advocacy skills is to bugiri dealinjg with i 
both at a.iavei that the trjiinees are mqst comfortable and familiar 

• with an to build on'xhls. ' ' ^ 

I, What agencies haVe the trainees dealt^jivith?' . . , , 

- f 

c . The. list of course, will bre extensive. The goal is .to .find a 
few agencies in a variety of categories that the trainees, as a 
whole, "like to talk about'* and/or appear to have, dealt with more 
than others. The list that the trainees come up with may. look something 
like thd following: ' \ ' ' - 



schools' . • * 

\ • ' police department * - . ' * 

' r ' .post office 

^. ' . - social security department 

- employment agency (public 

or 'private) 

" ; *_ restaurant * ' • 

welfare department ' 
. tenants; association * , ' 

'labor union . " f . \ " 

insurance company ^ i ^ . . 

<(J ^ . aiita body shop * . , 

supermarket - ^ t 

• ^- law office 

• I tax department ♦ . . ' 

" ' rental 'agency - . ' . 

" ^ . " - . democratic party ^ 

sejiate • . • . ' » . - » 

city, council . - 
. ' „ mayor's office . ^ , ' 

' . * governor's oiEfice . 

travel agency * % . . , " 

court clerk's office ' 

There are a number of ways in which tihe trainer can formulate such. a 
^ ' . list: ' , • ' . ' ^ 

*- anyone writing them downi 

2) HaVe the class members 5imply call out the items with 

the trainer writi^ig down the tnon-repetitive item^ on the ^ 
i ' ' ' " blackboard, or better still, oh the lai-ge sheet of paper 
.which will be Hung on the, wall permanently during the 
training. - j . 

3) Have the trainees spend i two minutes making a list .of 
items on a sheet of paper before any discussion takes 
place.. The trainer later writes down the non-repetitive 
items as in "2" above. The^ trainees can be asked to make | 

^ ^ their individjual, list: * , ' , ' ' . j , 

' a) at random; ' - 

. b) *by listing the agencies in the order of ^ 
" . their most recent experiences, with' the . ' 
most recent agency listed first; 
c) by listing ^he iagencies in the order of " , 
their frustrations, with, the fj.rst item 
b^ing the agency that they are most frus- 
' trated with and the last agency listed 

being the one with which -they have had ^ ^ 
" . . ' the -least difficulty. . 

• d) etc. t ' . . ' 

O The third approach is probably the most effective, even though it may ; 
gP^(^"take a iew more moi^i^nts than the first or, second. The value qt 



concluding with. a list tfiat is clearly visible, throughout the 
training is that it can be referred to regularly When the class 
focuses on a particular advocacy skill for the welfare department, 
for example, at some pbijit the trainer can point to the list and 
ask the class If and hdw that Same .skill would apply to the police 
department or an insurance agency. The time wili then be ripe, to 
di;scuss how the skill must be accommojiated to the particular agency 
before which the individua^l is advocating. This will help uto add 
a new dimension to' the skill. The skill will be dealt .with from the 
per^spective of the universality of its applicability as well as 
Crom the ^perspective of the necessity of applying it with flexibility 
to suit *the' setting. The value of having the trainees* list the 
agencies according to some order such as in "3b" and "3c" above, 
is that you increase the potential of getting a lively discussion 
and of identifying the agencies that the trainees have something 
to say about-which is to $ay that you st^ft from the trainees* 
strength. . , . " • , ^ 

11. What problems have the trainees faced iTi applying ior the service? 

The- trainer .then picks an agency (from one, of the categories of 
agencies that hiive been roughly grouped together in» any rational 
order that the trainer decides upon^ either alone ^r with the trainees) 
and. beg:ins* to* talk about the problems the trainees have faced in 
applytn.j for the service provided by the agency. Whenever appropriate,, 
the trainer ^can pick, anothei agency, or several of them in order to 
come up with an extaustive list of appliaation, problems* 

Considerable time should be spent in pi*^hlem identifiaation at the, outset 
This^is one of the jnajor responsibilities of the advocate,. .It's not 
^as easy a$ it may appear. Many an advocate^is rendered ineffective 
not simply because l^e canaot solve a problem, but also because he 
Is having difficulty identitying and ^articulating what the problem 
is. , Hence sections II, III and IV should focus only on what the 
issues cvre.-* This will encourage a pattern of thinking in the tr^ainee* 
Once the problems , are all out in the open, they can be pategorized 
*or clustered, Solutions will tend' to suggest thenselves« Gross- 
referencing of solutions is facilitated if the issues or problems 
are' adequately; laid out o^r outlined. 

"" Mat then are some of t\\o.applijatioK problems that the trainees 
are^, likcL^yv to come up with during the discussion?* (Notfc that It is J. 
appVopriate^^for the trainer to suggest some problems t-hat don't 
*readily come to. the minds of the trainees. lie can *'help" them in 
the formulation of application problems tha^ they, don*t 'see * It 
should not be a trainer*s list, however, and he should intervene 
with his suggestions only when the trainees have exhau-st^d their own 
list.) The list might look something lii^^ Ih^ following;: 

**I couldn't apply^becayse I really didn't/; 
know .that the agency ev'en^Dxisted . " ' f - \ 

"I'couldnVt apply 4)ecause I didn*t know that 
tlVe agency .had what I was looking for/' 



"I di<in*t know precisely what I wa^s looking 
(jj . for, so I didn't know \hat the agency, could 

help me*" \ 

• / "The lagency was too far aHay/*- q . 

*The agency was never open Khen I could make 
it over there. \ 

. ' ' • " , \ ' 

*There were so many people and ^^ff ices , at the 

agency that I didn't know wheie ^tio begin 

, ' . ■ applying.'* 

"There was such a monstrous waiting\lin^ that 
I couldn't possibly waste, my whole d\y there 
trying to apply-," » \ ' ^ 

"No one at the agency knew hoAv to speak^^panish."- 

"Theytf sent me somewhere else and when I go^ there 
they sent me to still another: place," 

^ ' "The people at the agency told me that ^they nt 

longer had any funds to cover what I heeded," 

"The receptionist was very rude to me." 

"They told me that I. had to get onto a long 
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"They kept stalling me and I r.ever did get what 
I 'wanted," ' • * 

f . "Jhey told me that they lost my records and that* 

f would have to re-apply." • ^ 

- • "They told me that I didn't qualify," 

"They told me tha to the person in charge of taking 
applications was sick and that I should call in 
later to find out when this person would be back," 

. After the trainer is satisfied that "he htis 'a* fairly comprehensive 
listing o'f application problems, he should try and work but with the 
trainees an outline of headings under which all the problems will 
fall.. The outline might look something like the following: 

^ ' Outitna^ ot *" 

Avplication Problems • 

a/ knowledgu problems ' • ' \. . ' 

1. didn't know agency* e:<isted. 

2, * didn't know what services the 

agency provided. ' * ' 

- . 8<)- , • • 
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B.- BUREAURACY PROBLEMS 

1, I got the riji-aroimd. 

\2a it was chaos. 

J . *3/ I was' treated with disrespect. 

4 etc. 



X. '^ LAW PROBLEMS. ' ' . . ^ ' 

1, They said i didn't qualify. 

2. They said I couldn't get the service now. 
, ^ 3,. Theygave me no satisfactory explanation? 

fo.r the above. 
, * 4 . ' etc: ' , ' 

D. ^fY OWN PROBLEMS | ' . ^ . 

1. I didn't know what I wanted, 

• 2. I got discouraged too easily. 

3; I didn't hustle. 

4-. ^to. ' - ^ 



III. What problems haVe they faced in maintaining a proper 
,le*vel of aemce? i , • ' 



' Now move to the second level of problem identification: maintain- 
ing service. The range of responses' from the trainees should be 

••Whenever I tried tt) call the agency on ik question 
^ • ,1 had, the *phone was either busy or out of order." 

didn't know that they wanted to bear any of the 
.problems I had after I began receiving their .services." 

, ''I never knew who was assigned to my case." 

"The person assigned, to my case kept changing." 

"They told me that I had to fill out a long, 
form before I could raise any problems that Ij 

"No. one could speak Spanish." ^ 

' . "They were .very rude to me." ^ . 

"There were so many people and offices there 
that I didn't know where to go with my. question." 

». \ ^ f , . ' ' 

"They didn't want to hear whdt I cons^idered to be 
« " . 'proper ' service." 

• ' "They told me that they did have a department 

that wouid give me greater benefits, but they 
said I^didn't qualify for it." 

90 , ' 




"They disagreed with me when I told them that 

' * ' I was not getting good serVicies/' 

.. ' ' - , ^ 

. " • "Wh:en the man told me that I was getting the 
best service that the agency had. to offer, j 
* there was no one, else in the agency that I 
• ' could turn to,'* ' . " * 

' In categorizing these service problems, use thie? same four part 
outline used for application responses: 



Outline of 
Service ProbTems 



•A, / KNOWLEDGE PROBLEMS 



1, I didn^t know that they wanted to hear my complaints, 

. ^ 2., ^eta* ' ' . " 

B, BUREAURACY PROBLEMS ' ! 

I 

1, * fun -around. ' ' . 

2, chaos. I , ^ 
'3. rudeness. 
4 . etc. 
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C. , LAW PROBLEMS ^ * • 

1. Was I entitled, to make a complaint? 

.3. Was I entitled to tal^ to someone else it tne tlrst 
« petson I spoke to gave me no satisfaction?! 

. 4,. eta, I * ' ' ' • ■ 

♦ 

• D. MY. OWN PROBLEMS * \ 

- ' 1^ I didn't do my homework about the agency to know how 
'to bring my complaints. , , ♦ *. 
' ' 2. I didn*t hustle enough, ' 

3; 1 let my feelings get hurt by rudeness. 
^ 4. etc. ' . . /' ^ 



ly^' What problems have tfiey f.aced with respectj to avediiotion or 
temination of the service?/ ^ - ' ^ .1 

"They based it all on erroneous information."' 

"They wouldn't tell m6 why they were cutting 
' * me oft."/^ • - . 

"They were rude^" 

"They did tell me that a Jjneeting' was arranged 
- to discu^'§" my case, but when the 'meeting* was 

over, I didn't know what had happened." 



••While I waited till we had out 'meevting', 
they took the services * away from me^" 

•'They said that the decision was fina^I." 

"When I tried to aisk why they were terminat- 
ing me,. no one could answer my question." 

"I didn^tknow that I could challenge their 
^ action. ... 
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Again using the same four part outline structure, a pattern of 
pa-oblems emerges: * v ^ 

" \ '-^ • • / 

* " \ ♦ " Oiitlim of .'{^ 

R^duQtion- ' Tarmtnation - <y ' * . / 

Problam . ^ 

_ A. /KNOWLEDGE PROBLEMS . " , . . ^ 

- 1.. *.Didn!t kno}( how to complain. v 

2. 'Didn't know "tha.t I could complain. " <5> 

3 . etc* ' ' ^ 

B. BUREAURACY PROBLEMS . ' . 

I 1^ Chaos* . , ^ ' - 

2'. ' etc. , . • 

X. LAW PROBLEMS ^ ' ' * . ' ' ' f ' 

1. Notice.* . ■ . 

I 2. Hearing. 

3.. Representation. i ' 

4. Maintain benefits pending hearing. 

5. Present eviderice. at* hearing* 

6 . etc* ' ^ \ ^ 

D. ' MY OWN PROBLEMS k ^ / , • . 

1...^ Didn't do my homework' to learn how to 
I challenge the action. 

Q'- ?. No hustle* ^ 

3. eto^ * - *' . 

I . * 

V,,VI, VITHow did the trainees handle the-^e problems; how 
could they have handled them and what advocacy 
i techniques can be deduced from it all? 

Now comes a major turning point in the training. Recall that ini 
^chapter seven, aupra, we dealt with basic advocacy skills that the 
trainees brought with them to the trailing programs and that were 
developed during the discusxiojns covering the topics, in that chapter 
as well as in the- chapters on intervle^ng and investigation. That 
Q laterial, and particularly the summary chart _(on the inside page of ' 
pDir^.he back cover) is directly relevant here. To bring it all together, 



the follbwirfg' sequence is suggested: ^-^^^ 

' ' ' . . ' -# 

I) Have the trainees go ' baj:lc-t6''(a) the application 
problems (b) the service problems and (c)'the 
' reduction-termitiatioh problems and list the ways in 

which.^th^y'ltried to overcome them. The trainer • 
• ^s^ioufd record these on the blackboard or on a 
^ -'"^ plainly visible large sheet ■x)f paper. 

. •2) If the trainees had it to do over again, would they • j 



try anything different to overcome these problems^ 
If so, list these as well. ^ 



\ 



3) GO BACK, TO THE CHART ON ADVOCACY SKILLS (on. inside of 
rear cpVer) . SEE HdW IT FITS INTO THE APPROACHES / 

, LISTED ABOVE: / ' ' '? 

a) DOES THE CHART HELP? 

lb) HOW ^iANY OF THE AmOACHES LISTED ♦ > . • 

ABOVE FALL- INTO THE CHART? ' , 

c) - WHAT NEW ITEMS NEED TO BE ADDED, . " , ^ 
CHANGED OR CONSOLIDATED? - , , 

d) WHAT' ELSE DOES THE CLASS SUqCEST TO ^ > 
" • MAKE THE CHART MORE USEFUL? ' . ^ 

4) Re-make.. the\hart in the light of this discussion. 

5) * Role-Play some agency'situat ions .to determine ho.w ♦ 
< \ moi^ Importantly ,.to^ the substance' in the chart.' ^ 

6) R^-make the chart in the light ^of the role-playing 
' exptiriencps . * * J v ♦ 

' -I" • \ 

The trainees should be drilled and re-drilled in the substance of 
the chart. The chart that the trainer. ^nd class devised after following 
the suggestions in chapter seven may have slightly differed from this 4 
one, yet»'it was urged that the organizational structure of the chart 
remain basically the same. This chart should become and^rema^n the 
<basnc-vorking document and refere nce point for the entire advocacy 
training and for the entir^ tfenure 6ft the trainee's subseguent 
employment. The chart is a foundational format by which the trainees . 
and trainer can develop, work and grow together. The chart can 
serve fhe sameipurpose in terms of the employee-employer ^relationsTiip, 
The charts,, as amended, art basic evaluative mechanisms and if used. ^ 
properly » they are instruments of self- training lat^r on. 

'ne can, of course, get too excited about^.a chart or a series of 
charts. It is submitted ; ^however, that \ne of the basic flaws ot 
training programs and of employment settihgs for paralegals is an 
inordinate lack- of structure, with all of the sub-problems that this 
entails. The approach suggested in this chapter and throughout 
the text is one way— tO;-deal with these problems. 



POSSipLE HYPOTHEXrCALS ON INFORMAL jADVOCACY: 

\ Tom gets a letter from the post office, 

I stating that a package is waiting there 

for him/ He goes to the post office and 
, , discovers that it ^las been at the 

post office for eight months • No one. 

notified, him before^ i Wh«t does he do? 



\ Tom has been w^iitingj for the social 
•\ 'security office to respond to his. letter 
asking for specific information. He has • 
beew waiting six weelcs. He. calls the office 
and t^iey tell^him th'ey can't find his request... 
\ letter. What does he do? 

Tpm ^brings his son to a clinic for a one / 
o^*clock appointment i At 4:30 p.m. the / 
doctor startS) seeing patients. Tora^s ' / 
son sees the doctor at 6 p.lm* The last / . 

time Tom was at the clinic thf sajne thing 
happen.e.dr' What docs he do? • . / 

^ ' ' • • ' ^ ' .' / 

Tom takes his mother to the clinic, .She./ 
is asked to go into the x-ray room* When/ the 
doctors come out, they pass the waiting ^'pom 

' and tom hears them discussing his motheir's ^ 
case* EVeryone in the waiting room can- alsb 

^ ^..^beaT'..WUt Xh^ 4lx)Ctpx5--ai;t ,iayi^4^about/ hi^ 
" mother's medical problems. Wh'at does lorn UoT" 



1 



etc?.- \ 

\ 



Using hypothic^ls such^as these, have the^ trainees : 
Ident^ify the problems. ■ ■ - 
2. Categorize the problems into four pa^ts: 

a. knowledge vprobl ems . 

b. Bureauracy problems. 

c. Law problems. 

" d\ My own problems. 

* 3. How would^^t'he train^^s^ handle the pr.abl«ifii£?_ 

.4. What advocacy skills are the trainees using 
.when, they li^andle the problems?, • 

, ^ S. Are they .effectively using the five part. 

^ structure of\the basic advocacy skills 

checkli-st?: ^ . ' - 



"a, threshold concerns 
^'advocacy skills 
evaluation 
adaptation 
e, riecording 
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' • . Chkpter Twelyu ' 

Advoaaoy cmd Formal Adminietrative HecaHncja: 
Advoaattng\ for the. Elements ^of .a Fomat Hearim - 

The training program needs to deal with five issues relating 
to formal hearings: 

1. Whiat is a hearing? 

2. When .to ask for a hearing? '\ 

3. What are the elemdnts of a formal* hearing?, 

4. Can the- parale<<al insist on all of these 
elements every time he asks for a formal hearing? 

5. Hdw do you conduct' a formal healing? 

This chapt^r^wfll cover the fdrst four questions and the following' 
chapter vill (fover the. fifth. • , • \ 



Section A* What is a Hearing and When to ask for One?. , , , 

its' broadest terma a "hearing** means: Someone list<i|ing to 
you state your problem or complaint;. It*s not easy to distinguish *\ 
between a formal and an informal administrative hearing* If a. unit* 
suEr^y^^Q** calls a client and hnr caseworker into his office to 
disctuss neV'caser iV c'ourd'pr^ SbTtifl'AWr V^^^^W-"*^^'"^"^ ' 

a formal or an inforntal hearing?^ It*s a matter of dQRree. The — 
'general test is: the more the heafing looks like, a court proceeding 
(Informal deciding officer, representation, evidence,,>ta) » the 
closer it is to being a fojmal hearing- ^ome administrative agenc.ies 
have formal hearings, e.g., the welfare **fair* hearing." Other ' 
agencies provide for much more informal meetings or case conferences 
frarely called hearings). Still other agencies provide m^ithei^f 
meetings not hearings; they simply refuse to have their actions 
challenged in any such setting. * / > /\ 

i . / 

' \ The standard rule for the advocate should be: . / / 

^ ASK FOR SOMH FORM OF A HKARING WHENEVER A CLtENt I/S 
DISSATISFIED .WITH A DECISION OF AN AGENCY AND THE/ 
ADVOCATE AND HIS SUPERVISOR DECIDE THAT IT IS^ / 
APPI^OPRIATE TO CHALLENGE THE AGENCY. / / 

Simplv because the agency does not have a complaint process called 
. *'\earlngs*' does >nfc mean that the advocate cannot ask for a hearing, 

in one form or another. In a sense, the **chain, of command" . 
technique is a way of asking for a hearing iQupva chapter seVen). 
You can aok iof ajiythrng you want; whether or^ not you wjLU get it 
depends upon how effective an advocate you are.; , ' 

ERIC- • ,■ '. ■93 r \. 



Section b! The Elements of a Formal Hearing. 

The elements of a formal hearing ar^e some.times referred to in 
constitutional law terms as. ♦•procedural due process.. Some of the 
mdr,e common elements are: 

1. right to adequate notice. in writing; 

2. right to appear in person; 

i\ right to submit written documents and statements; , 
4. right to see the evidence against you, ^before the 
• . hearing; . • • ' 

*5. right to an impartial decision-maker; 

6. right to confront and cross-examine adverse, witnesses; 

7. right to call yi^ur- own witnesses; 

8. right to representation at the hearing; 

9. right to continue receiving the agency benefit 

until a hearing decision is reached; 

10. r\ght to- a hearing decision in writing with a. 

statement of the reasons for t>*« decision;, 

11. right to expect that only .relevant evidence vill^ - 

be considered at the hearing; » 

12. right to a free copy of. the hearing transcript if 

you can't afford it yourself; - ^ . ' 

,13. right to an appeal of the decision to a higher 
official ; 

It would be a eer-ioue mi8tak:e however to deal with thia topia 
fvorri BKch a^teohn^oal pevopeobive, or fnore accurately, it would be 
a serious pedagogic error to begin this topic from siich a per- 
spective. First, establish an experiential foundation within the 

^frameworir-o^^he^^-^l^wi^'-queS't-iofl'^^ , ^ . , 

. . WHAf AS A MATTER OF COMMON-SENSE AND**FAIRNESS 

■ SHOULD BE INCLUDED IN A ^HEARING? 
I 

If the trainer can-help the trainees to identify and articulate 
their viscefal responses to this question, then half the battle has 
been won. The fact is that the most formal administrative hearings 
rarely allow for all 'thirteen elements listed , above. The welfare 
fair hearing may be one of the important exceptions. The}^ ehould atao 
be taught when to ask foPg how to ask for oi^d how to uQes any of the thirteen 
elemetits in^any hearing without neoaeearily iseorting to the language used in 
the above listing of the thirteen elemente. Suppose that an advocate is 
assisting a*". client who has had his driver's license taken away. 
Suppose further that the Department of Motor Vehicles has no pre- 
liminary 'formal hearing procedure. The department says that the 
motor ist^client failed a spot -car-inspection test administered 
"a week ago** on the road. The client denies that he was ever given 
such a test. The advocate wants to talk to the officer who / 
allegedly administered the test. He should not call the Department* 
and' say: VAs . a mattcsr of procedural due process, we demand the right 
to confront the witness against the client in order to cross-exafnine 
him^** This tactic would obviously be highly questionable. Rathei', 
the client "might say '*don*t you think it would be fair if we had. a 
hance-to talk to the officer before you suspend*the licenseV The 



$ • * 

way to teacli a trainee to respond this way, , as opposed to responding 

with forced and technical terms j i^ to establish a common sense 
.understanding of what fairness involves- If this^ is done, then you 

•increase the liklihood of the adv.ocate's being able to intelligently 

determine when and how to apply this understanding in an agency 
situation*. - . \ 

How does the training program get at this understanding? 
'First by giving the trainee a-,forum to articulate it without resort 
to technical legal language." Second, by giving the trainee a forum 
ro analyze and dev.elop his understanding through supportive group 
discussion of it in class. 

The starting-point is a hypothetical constructed as 
^lose "to home" as possible'. For example: 

the trainee is a'n ^employee of the XYZ lumber , 
company. One day he gets a'^call from the 
. assistant manager upstairs^ who says haVe ^ 
. just been looking through all^ of the jecords 
"and it is clear to, me that you have be^ using 
the company car for your* own personal use; " You 
>' are, fired.'* Just before the Assistant manager 

hang-s up, ask the trainee what h\s response 
\ .. 'would be? As a .matter o£ common sense, what's 
wrong with the assistant manager's approach? 
(Assume that the trainee denies the- charge.) 

Note that* in this hypothetical, the a'^sistdnt manager wanted to end 
the entire matter right on the phone. What visceral response does 
the trainee have? Shock? Anger? Silence*? Ask the trainee to 
describe why he is shocked, angry or silent. Discourage the trainee 
from giving his answers in technical language; encourage him to 
respond as he thinks the employee would respond. Some of the 
possible responses are: - * 

1. "I wasn't given a chance to explain myself before I 

was fired . " , - , . ^ 

2. "I wasn't given a chance to talk to the assistant 
' manager before I was fired*" ^ i 

3. "I \^asn'.t given a chance to be told wl\at recorjJs he 
was talking about." ^ 

4. "I'd want a chance to talk to the assistant manager's 
♦ boss before J was fired." 

Now translate (these responses into a legal framework: 

1, I should be given an opportunity to Reheard, to explain 
my side. , . . * - s 



2. I should be given this opportunity in pereon (rather 
than by simply putting my position in writing). . 

3. ^ I should be alloVed to examine the ev^idenae '^gainst me* 

.^ t 'r " ' 

4. ,1 should be allowed to appeal. 

Note that the trainee would ask fot all of these items before his 
job is' taken away from hiiA, 

Through thie prcoeae, the first etep hae been taken in establishing an 
experiential foundation for understanding constitutional law or' procedural. ^ 
due process , - 

Now throw the hypothetical o.pen for general class participation. 

What other visceral responses would they 5ave.? The traineV.can . 

suggest responses to them, but only to help them articulate what is 

lurking in their own minds. .As a final resort, if no other responses 

are forthcoming, he can state some of his own responses and see if 

' they can identify witH them* * ^ * ^ 

. ... ^ 

* 5. . ''Before he Cjalled me to tell me that* I was fired, i 
he should have let me know that I was in trouble/* 

Hefe the call, in legal terms , is for adequate notice in advance. 
Before the phone call, and certainly before the actual firing, the 
employee should have been given notice of what .was going on. 

6. ^"Since the assistant manager was the o*ne who made 
'the charge, he should not be the one to* make the 
decision/! ^ i ... 

» 

^Legally, this response goes to the question of legal bias and an ^ 
impartial decision-^naker* The basic theory is that the accuser should 
not be the executioner. If the same person wears both hats, the 
likelihood is that "he will loose objectivity.^ While making the 
decision (as executioner), his tendency will Be to reinforce the 
decision he originally made (as accuser) rather than to approach 
the final decision with an open mind. In short, the man with 
both hats is likely to have a bias. In the ^lypotfietical, the 
assistant manager made the original charge (accusation) of misusing 
the company car and he also made the decision to fire (executioner). 
He appe/irs to have a bias. 

the topic of legal bias is interesting but difficult to teach, 
^t may take some prodding by the trainer even to raise the issue. 
If the words ^'accuser'* and executioner*' .ire^ used, then the cards 
have been stacked in favor of one conclusion. The very thought of 
the accuser being the executioner is abhorrent* In all liklihood, 
all or the trainees will agree that this is bad. But this 
clearly overstates the case. Isn't it clear that parents often 
see their children doing something wrong (the parent becpme.^ the 
accuser) and immediately sanction them *(the parent becomes the 
exeputioner)? Isn't this a natural occurrence? Wouldn't it be 
O 5illy for the parent to ask a neighbor to come over to do the 
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sanctioning? It^s not improper for the piYent to wear "both 
hatSt Or is it?* Khat*^^the difference between the parent - 
child case and employme^it case? Khat do the* trainees think? 
Does, the parent have a bias?^ • •* ^ • 

The answer to this question is less important than teaching 
the trainees to raise the question, so that they cafi spot the 
issue <Jh their jobs. The answer to the question is as follows: 
A person who wears both -hats probably has a bias. It is, not 
necessarily true that the bias exists. It depends on the cir- 
cumstances. If the person who brought .the complaint is emotio- 
nallyVwrapped up" in the cpmplaint (particularly where the 
complaint is that this same person has been injured) , then you, 
increase the .likelihood of this person being biase'd iT he als9 
wear? the hat of decider and punisher. The goal> however, is\- 
not to ;teach' the trainee to go through a complex argunjent in 
his. own head to determine if bias exists. The goal is to teach 
him to be able to "smell" ;the potential for bias so that he can 
raise' the subject with his supervisors at the office and, when 
appropriate, raise the subject at the administrative agency it- 
self. Take these situations, for example: 

i 

•''A receptionist at^a sociial security agency tells 
a client that she filled out the'form incorrectly 
- and that sheVill have to come back next week to 

.try .it again." ' * 

' VA welf^e caseworker *makes a home visit and^ claims 
to have found a*gross ilTipropriety relating to the . 
^ welfare regulations. The caseworker immediately 
snsp£nd^th£L-cli&i it:rp. regular welfare check." 



One response to these situations is to say that the client # 
should be able, to appeal thd decision to someone else. Another 
response is to argiie that in ""both instances the accuser was the 
one who immediately admini^Btered the punishment and that this 
is inappropriate as a matter of basic fairness and common sense. 
An advocate who represents the client in both cases could go to 
the social security office manager and to the welfare department 
Sjuperv^isor and say something like: 

' "It just doesn't seem fair that the Sanction should 
* • be imposed" by the (receptionist) ^(case worker) , 

until someone else in your office has had a chance 
to cross-check the complaint that the (receptionist) 
# (caseworker) had. _ , ' 

. ^ • 

The goal jLs to get the trainees to be able to make this kind of 
respo-n^e. Of course", the trainee may not be successful, 
. . Litigation by the office may eventually be needed to remedy the 
problem ( as was the case with respect to welfare departments 
which now require a hearing by ah impartial, non-involved person 
before welfare can be terminated). On the other hand, the ad-- 
. vocate might be successful in convincing the agency that its 
0 irbcedure is questionable, at least with respect to t^he particu- 
|g|^(^"ar client whom th'e advocate is trying to help. The point is 

_ ' 10(V 
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that some sophisticated training will be required before the 
trainee will become acctfStomed to raising the ieeue. 

Back to the employment hypothetical. What other responses 
do the trainees have to the action by the assistant manager. 
What responses can the trainer help the trainees to make? 

7. **When I am able to confront the assistant manager, 
I should be able to have someone help- me state* my 

• case.** . " — " 

Legally, the call here is f6r the right of repreeentation: counsel 
or counsel-substitute. 

8. **When I am able to confront^the^-as'sistant manager, 

I should be able^.to bring with me some of my to-worXers^ 
who jwill -back-up my side of the case." 

Legally, the call is "for the right, to bring your own witn^ees to 
the Hearing. 

9. **When the XYZ lumber company finally makes its de- 
cision in my case, they should give me their decision 
in writing with the reasons for their decision stated. 

Legally, this is a call for a witten opinion. 

10. "When I have my hearing, I have a right to expect 
that they deal with the charge that they raised 
and not bring up facts such as that I am not going 
through a divorce proceeding." 



Legally, the call is for only relevant evidence to be considered in 
making the. decision. ^ •• 

the trainer should go through a series of **drills" involving 
hypotheticals such as the employment case in order to determine 
whether the trainees are spotting the proce^dural due process is.sues 
The hypotheticals should progressively deal with situations that th 
trainees will confront 'in the field where they normally would not 
think in terms of hearings, formal or informal. 

The ultimate objective of this phase of the training is to 
convince the trainees that t}n:y met be advocates in fighting for the 
existence of a hearing and for the elements of a hearing. Advocacy does not 
simply relate to the conduct of a hearing. There will* be many 
instances when no one will even think in terms of a hearing or of 
the elements of •a hearing unless the advocate raises these points. 
It should be carefully reemphasized, howevej, that the advocate 
should not go around screaming '^formal hearing" everytime an agency 
takes something away from a client. The job of the a.4vocate is to 
raise the issue and. to-di^cuss--it-~wi-th-^hiir-of f ice supervisor in 

■ ■ lOi • 
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order that they might both map out a strategy. It may be that 
^ decision will be made against calling for. ajormal hearing even 
though the case may be ripe for one. It's a question of strategy. 
The trainee must receive guidance and instructions from his super- 
visors." The point is, however, that he may never get to this 
stage if he has not been tfained to raise the issues. 




^ . Chapter Thirteen 

« * 

How-to Conduot a*^Format 
Hearin<i: A Prim$r for* Paralfaate 

' Section A. • Tntroduction 

This chapter is Addressed primarily to paralegal trainee^ with 
the following question in mind: 

How do you apply 'the basic advocacy 
skills checklist laee inside page 
of back cover) to formal hearings? 

The trainee is asked to apply the specific components of t?he checklist 
to a formal hearing. The welfare fair hearing is used as* an example. 
Since this is a specialized kind of hearing, time is taken to explain 
the more technical aspects of it to the paralegal. Hence this chapter 
^ contains more instructions and pre-determined guidelines than would 
normally be found in a learner-focused method of training. There is, 
nevertheless,, a great deal of room for trainee in-put and many oppor- 
tunities for the trainer to engage the trainees in role - playing. 
The starting point is a fact situation: the case of George Temple. 

FAVT SITUATION 

George Temple was born January I, 19S0, He parents, Mr. and 
Mrs. Sam Temple live at 435 Uest lOOth Street, New^ Xork, Sew York. 
' fie graduated from High School in 196? and spent eix months at Went- 
worth Technical Institute in Boston before dropping out. He came 
* back to live liith hio parents. in May of 1968-. But whvle vn Boeton, 

he began using drugs. He smoked pot reguJLarly and expervmented with 
' LSD and heroin. After returning to New York, ne got a oob wvth the 
Thomas Repair Shop on April IS, 1968 at 90 South ^^^^^^^^^"^^ 
Queenfj. The hose, John Adams, fired George on June I, 1968, because 
^ he suspected George of being an addict and^of steaHng. 

On June 30, 1968, George married Ann FulUr. yeorge began ueing 
drugs more often. Ann realized that he was no^t govng to be able to 
support her and their expectant child. When the chvld wae bo^^ f'' 
January Z, 1969, she decided to go to the Amsterdam 
apply for public assistance. She did so on January [0, 1969. The 
case worker, Br^nda Marshall,' asked Ann what her husband dvd for a 
^ living. Ann anvwered that he took odd jobs "off and on" svnce he , 
was sick. The case worker asked if he was an addvct. Ann wae scared 
and answered "no." ^he case worker told her that she would need more 
information about her husband's employment hvstory and f .^f 
fore her application could be processed and approved. Ann left the 
Center confused and frustrated. She never returned. 

In the meantime, George was arrested on Har^h 13, 1969 (^^/^'f 
. O seion of a dangerous drug in the third degree. He. "took a plea" for 
^^^Qttempted petty larceny and spent four months at Green Haven prvson.^ 
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wHen he got out on July 13, 1969, he went /to Vive with hie wife at 
758 Weet' dSth Street, While George wae in prison, Ann worked ae a 
waitreei while her mother-'in^lttw oared for the^ child. She wae laid 
off from work on August I, 1969. 

George did not want to settle iown with a job. He began ueing' 
drugs again. He wanted to stop but couldn't. 

On September I, 1969, he yent to Baiodue Houee, a drug rehabil^ 
itation center in Baet Harlem, He stayed only two daya since the 
program, He claimed, 'demanded too much from him,^ For example, he 
would have "had to live at Sxodue House which he refused to ,d6. On 
September 25, 1969, he went to Bsality House^ another rehabilitation 
center at 206 S'^ Amsterdam Avenue. This was not a livs^'in program; 
' members stayed there only from 9 to 5, To jeaome a member,^ you only 
had to come' regularly , . On October 1969, he left this program be^ 
cause whsn his urine was tested, i^^ cams back positive which meant 
that he was still using drugs. He left rather than be confronted 
with the results of this urine test. » 

On October 2, 1969, he got a job with the ABC Truck Company and 
worked there part time until February IS, 1970, when he was fired for 
being late. 

On February 16, 1970, he went baak^ to' Beality House. He failed 
to attend raguarly. On Mar,ch I, 1970,, he went to Amsterdam Welfare 
Center to apply for welfare for himself and family. The case worker, 
Linda Stoutt asked him whtj^ he could not get a job. ,He said he was an 
addict and attending Reality Houie. Linda Stout was skeptical , She 
demanded verification that he was a member of ^Reality House. * George 
went back to Reality ^ouse to epeak to his therapist, John Hughey, 
Mr, Hughey told him that he could not give him^a tetter stating that 
he was a member of the program until he began to attend more regularly 

On March IS, 1970, Linda Stout contacted Brenda Marshall,' the 
case worker who previously interviewed George's wife on January 10, 
,1969, BrenHa told Linda that Mrs, Temple told her that her husband was 
not an addict. 

In the meantime , George atill had trouble getting a letter from 
Reality House etating that he was a full member of the program. 
George wae trying to attend regularly, but couldn't make it. 

On March 17, 1970, Linda Stout^ aal'led John Hughey at Reality 
Houoe who told her that George^^wao not coming in every day,. On 
March 18, 1970, ehe closed George'u case, declaring ^him ineligible 
for welfare for failure 'to demonstrate need, 

, George wanj^a a Fair Hearing, 

Cast of Characters:' * 
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^^dvocat'e for George 
George 'Pemple. ^ ^ 
Ann t Fuller Temple 
John Hughey* 

iReferee (Deciding Officer) 
.Attorney for City at Hearing 
binda Stout 



Section B. Threshold Concerns 



The threshold concerns are threefold: gpAls/prioritie^ : inter- 
vention; personality. ' . . 

* 

1. Defining Your Goals in Order of Priorities 

/ J^hat goals do you, as advocate for George, have in the above fact 
^rTtuation? What ^re you trying tb accomplish? George has a- number of , 

p\ob)Lems: 

1, He is in dagger of bein§' arrested if 
he is sti?.i using drugs. 

^. He appavently can't .support his family. . 
Are, there other problems? „ 

Your possible qpala. therefore, arp to help George . ' 

problems Which of the goals have prifity^ Which should yoij spend 
?ime on? How do you find out the answer?" First, you ask George. 
What does he want? You then check with you supervisor. He will 
you know whether to deal with one or both of these Problem? in the 
lieht of what George wants and what the office can do. Are the two 
problems In?ei-relaled?. Can you help George solve one without assisting 
him on the other? 

SuDDOse that you determine that you are to give priority to the 
family sSS^ortffoaZ. ' The next concern is to decide when and hc^w to 
intervene . 

2. Deciding Wh'en to Intervene 



George comes into the\ legal service office and ^flls you that 
wants to fight the' decisio^ of the caseworker. Linda Stout. He war 
*'^?-!_::_ ?" *uV^ onnAnri.t.. strateev? What alternatives exis 



he 

ight the'decisioh of the caseworxer. binaa oi,uui,. "^^Jl 
a hearing. IS th?l an appropriate strategy? "ha* alternatives existt 
What about informal advocao>V Do you want to call or visit Linda 
Stout? Brenda Marshall-? Mrs. Temple? John Hughey? -Linda Stout s 
bbss? B^enSa Marshall's boss? John Hughey's boss? If so why do 
you want to contact them?- How important do you think it is to try 
to retSlve the problem without a formal hearing? Is the time ripe , 
to intervene by asJting for a formal heading? 

suppose that decide to give informal advocacy a try. but ^, 
O Lt doesn't work. The welfare department still refuses to declare 
FRirSeorge eligible. Therefore, in consultation with you supervisor, 
LiJ^ iau decide to ask, for a fair hearing. 106 
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Do you immediately walk iuto a hearing? What about PREPARATION 
for the hearing? .Part of the*<lecision on when to intervene is whether 
you n.re'^Teady to intervene, Ave you prepared* ior the hearing? 

How do you ptepare for a ^^ormal hearing? Maks a list of all 
the things you want 'to do befoi'e you walk into the. hearing room. How 
does your>list compare with the following list:<<=^ 



a) ' Define tjhe issues* ' 

b) Investigate the facts. 

c) ilake sure you have all the documents that 
you can get your hitnds on that will be used 
by the 'other side. 

d) Hake sure yoUr own dociiments, (the ones that 
you will present) are teady. . 

e) If possible, s'it in on and observe a similar 
hearing conducted by another advocate or by 
an alftorney. 

f) Decide. whom you are going to call as your own 
witnesses. • 



g) Prepare your own witnesses. - 

h) ' Try to find out whom the other side is 

going to. call as witnesses. If you can't 
talk to them before the hearing, try to 
anticipate what they are going to say. 

0 i) Map out a preliminary outline of the stfajegy 
that you want to use at the hearing ALWAYS 
REMEMBERING THAT UNFORSEEN CIRCUMSTANCES 
^ ALWAYS COME UP REQUiniNG THAT YOU BE VERY 
FLEXIBLE. ^ . . 

J) iMake sure that your client ^ind your witnesses 
(if any) will appear at the hearing.^ 

k) If you don't have enough time" to prepare, ask 
for^a postponement of the liearing. 

. /• ' ■ * 

a) Define you Issues^' • ' * 

What are* the issues in George's case? What would you have to , 
'Show in order to qualify* him for welfare? What are the points in 
doubt? There are at least two main issues: (1) is George an addict 
and (2) is he a member of a drug rehabilitation center? If you 
showed that George was an addict, woaldn't he be sent to .lail or to 
a hospital? is this a real danger? How would you find out? Linda , 
O ;out demanded verification from George that he was a member of Reality 



House^ Can you .identi fy two reasons she would ask for this? Is she 
saying th^V if George ds not a member of a drug rehabilitation pro- 
gram» he probably is /lot ah addict? Or is she s*aying'that he can't 
get w*el fare unless he iS^a member of such a prgram eveh if he is an 
add^t? Which is the case?? How would yo\x find out? What other issues 



What 'facts do you th'ink" need to be checked? What are you unsure 
of? Are yoti sure that George is ,an addict? What is an acidict? Some- 
one, currently using drug«? What kind of drugs? How would you find 
out? Are you also unsure about George's relationship with Reality 
House? What is a "member?^ How many-def initions of ''member" might 
exist? George, Uinda Stout a^jd John Hughey define it differently? 
Would you want to cheqk this out? How oftetw.does George go to Reality 
House? ^ Wha,t does "regularly" mean and according to whom? . What other 
items would you want* to investigate? 

c) Get their l)ocui{ients a* 

Are you curious abut what documents the welfare department will 
be using at the hearxng to prove their case against George? Why not 
'ask the department to set\d you copies of these documents in advance " 
of *the hearing? Would this be a fair rfequest? Suppcxfe they said 
Chat* they would do so but only i? y<A sent thenrcqpies of the document^ 
you will be using? What would you do? ' • 

What docvvnents would you b^ interested in sfeeing? Their entire ' 
file on George? Their most recent p*olicy statement on addicts?. What 
else^ * ^ ' . ' ^ 

d) .Your own Documents. • . ^ 

I X : ^ - ' ^ 

What documents do you want €6 present at the hearing on behalf ' 

of George? Do" you want a letter frbqp Exodus House stating that he 
once attended 'tjheir program? If so, why?' What would it prove? Do 
you want a letter from Reality House? Saying what? Would you ask 
them to write down all of the dates that George did attend that pro- 
gram?' Would it help or hurt to" get a letter from ABC Truck Company 
stating that (^eorge once worked there? S\ippose that you could- 
arrange a dactor's examination pf George. Would you want to use the 
results of *this examination at tu? *-<5aring? What would it depend 
upon? . " 

* 

e) Observe someone else run a Hearing. 

» 

• There is no better way to prepare for a hearing than to see one 
in opeVatidn before you conduct 'youjr pwn. you might "tag" along as 
the' assjlstant of another advocate conducting a hearing. Extensive 
notes should be taken on procedure .and strategy. This will be 
difficult to do since the Aperdence wilk^robably be new* G>ive it 
a try. Later on, organize your notes into an outline covering^ the 
•procedures used at the hearing as well as the strategy that both sides 




b) Investigate the Facts. 



employed. ^ • * • 

f ) Decide whom you will call as Witnesses ' • • — — 

Who should be present at the hearing to help George make his 
case? Should George be present? Why? Should John Hughey be,, present? 
Why? How about the boss of John Hughey? Would he be t>f any help? 
Do you want Georgfce*s wife to be present? The tests that you should 
use in deciding whether to ask a witness to be pre'^sent are:'* does 
he have something to say that wrould help George make his case and 
wiuld he be able t'o say it? Someone may hav^ important ''points to^ 
make, but be so frightened^ at the thought , of going to a hearing 
that he is simply not available. Suppose *you have a witmess that 
^ you want to call, but the person has an acute stuttering problem. 
How would you handle this? ^ ^ ♦ 

g) Prepare Your Witnesses * 

Tell them. what the hearing is all about to s«t their mind at 
ea'se. They must trust you before" they will be billing and valuable 
participants. Tell them why you want them to talk (you don't have 
to use words such as "witness" and "testimony" If this would frighten 
them.) Get them to rolo-play the proceediaf? with you. , A very brief 
role-playing experience can be very helpful. Explain to them that 
t^he other side may want to ask them some questions'af ter you haye • 
introduced them and asked your own questions* Be sure that y.our wit- 
nesses understand what the issues are. Ihey may try. to use the ' 
occasion to tirade about everything under the sun. This could bd 
damaging, unless* you determine as a ^ater of strategy that it would 
be useful to let the' witnesses "unload" to some extent. The advocate 
must , be careful not to place his witnesses in embari^assing situations. 
Suppose that the .issue at a hearing rebates to adultery. Care must 
be taken- not to ask your own witnesses Questions that could be used^ 
against them in later^ court proceedingsV The test is: whenever * - 
you think that a question that you want to ask might be embarrassing 
to your witness, check it out with your. supervisor before ^the* hearing. 
What about George's addiction? Can you think of any questions that 
you would ask him that might- get him into trouble? 

h) Check out their Witnesses . * ^ , 

~ . > 

Ask the othbr side whom they will bring to the hearing to support 
their ca£?e. If their only witnesses will be agency employees, <2a»ll 
them -wp or go see them. The^ muy be very willing to t£ilk'to you. If 
you find out that they are going to call non-empioyee witnesses, check 
with youn supervisor as to whether you should try to contact th^m. 
Your approach should be casual.* Don't say to the.se Witnesses, "what 
testimony are you "going to give at the hearing next week?** Rather, 
deal* with points of informtftion : **I understand that you know beorge 
Temple. Could I ask you when you last spoke to Jiin^?** information 
will tend to flow from such ''innocent" quest io;is* If not, try asking 
more pointed questions. Sui}p<»se no one wants to "talk to you. What 
you do? Suppose €hat they talk to you but .afe irritated b/ your 
^ istions. Could tiii's hurt you at the hearing? 



Suppose. that in making these contacts you discover that the 
entire matter can be settled without a hearing. What do you do? 

i) Preliminary Strategy: Flexibility 

The great danger of pre-planning, of course, is that the unex- 
pected almost always happens to "foul-up" /our preliminary plan. 
It nevertheless is helpful to have a tentative plan in mind SO LONG 
AS YOU DO NOT SLAVISHLY TRY TO FOLLOW IT, Flexibility is the key. 
The preliminary plan/outline should be very brief and organized 
according to some order. 

A very useful approach is to arrange all the facts accordlcvg to 
a chronological history. Every client's sjtory has a beginning, middle 
and an ^nd. Your outline should attempt to tell George's story in 
thi^s way. • Simple as „this may seam, it is not easy to do. At the 
hearing, people will raise points out of sequence. These points . 
often have to be dealt with, but if you have prepared your chronology 
carefully you at least will ii&ve something to come back^to altv. this 
^other point tis treated. 

Draft a prelim.vnary outline of your i strategy in conducting George's 
hearing. What points do yoju want to make? What documents or witnesses 
will you use to help you make these points? Arrange the entire sequence 
•chronologically. 

3) . Appfearances 

fi,T too often the advocate is waiting at'^the hearing for the 
client and other witnesses, only %o discover that they do not appear. 
Make sure everyone , has the address and directions. You may want to 
.bring them there yourself. Send them a reminder note or call them 
a day or two before the hearing ,to insure their appearance. If they , 
don't appear, be sure to ask for, a postponement and try to provide a 
plausable excuse when you need ohe and when you have one. 

k) Postponement 

Don't be rushed into a hearing unless it is absoultely necessary. 
Ask for a postponemeat and be pr.epared to back up your request with 
reasonable reasons (s.g.^ you are waiting for a letter to arrive 
which you want to produce at the hearing.) ' ' 

3. Determining Whether yoa are Taking it all too Personally 

Suppose that you call George to tell him what the strategy will 
be. He agrees. You ask George to come to the legal service office ^ 
the next day at 2 p.m. for a meeting* He is two hoiirs 'late\ for your 
meeting. When he arrives, y^iu sense that he is either high on heroin 
or on alcbhol. You ask him why he was late for the meeting. He is 
non-responsive. You leave the room for a moment ihd when you come 

U C - ' 109' . / 
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bac*, George is gone. What do you do? Has George insulted "you? 
Has'v'he been disrespectful to you? Are you angry? Do you close^ the 
case? Do you go looking for George? What is your next move? 

Suppose that this is 'not »your first contact with Linda Stout, 
the caseworker at the Amsterdam Welfare Center. You fe#l that she 
has never been cooperative and that she is always looking for ways 
to ''trip-up" welfare recipients that are under her charge. You don't 
like her. Do you think that there is a danger that your feelings 
toward her might interfere with your handling of George's hearing? 



The, chart 'on the following pages is a checklist of items to, 
be dealt with by a paralegal preparing for a hearing. The chart 
includes items discussed thus far as well as others. 
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ESSEKTIAL. ITEMS 



Hearing Preparation Checklist 
(Check of f items as completed) 
CHPC) 

-HELPFUL iyCEMS 



ERLC 



1. Make on^ last effort 
to resolve the case 
informally without 
need for a hearing.^ 

2» . Make a formal request 
in writing that the. 
agency send you, in , . 
advance, copies of* all 
documents that it in- ^ 
tends to relyiupon at 
the hearing. 

3. Make sure that the 
'client's emergency ' - 
needs, if any, are 
provided for while 
waiting for a hearing 
decision. 

4. Make sure that the 
* client wants to go 

through a hearing and 
that the client under;- 
stands why a hearing 
is being sought and if 
any risks exist in 
asking for a hearing. 

5*. Have the client sign a 
written authorization 
permitting ygu to 
represent him.* • 

6. Have the cleint sign 
a waiver of confiden- 
tiality statement 
authorizing you to 
examine all documents 
in possession of the. 
agency^i^that^ pertain to 
> his case. 
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Find opt who will repre- 
. sent the agency at the 
hearing. • 

Find out who will be 
called as witnesses ^ if 
any, by the agency. 

Phone or visit the agency 
representative and the 
agency witnesses, if any, 
to find out as much as 
you can about what they 
intend to do at the 
Clearing* 

B^ind out who the hearing 
referee or officer will 
be on your case, and if 
possible, time your 
shearing so that you get 
the referee you vant. 

If hearings are new to 
you or if a particular 
hearing referee is new 
to you; attend a hearing 
in advance before yours 
is scheduled so that you 
can get "a feel" for 
hearing procedures and 
particular referees* 

If .possible, ^request , 
that the hearing be held 
at a place convenient to 
your client and witnesses. 

Bring xerox copies of all 
regulations , statutes^ 
and cases (relevant to 
your case) with you to 
''t.he hearing. 
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7. Have the client sign 
an authorization which 
wirll permit you to 
obtain any needed 
doctor or hospital 
records . 

8. - Jjlake sure that you 

have completed al3 
necessary field 
investigation before 
you go Into "a hearing. 

'9. Make sure that every 
request' that the 
client has ma|e to 
the agency has been 
in writing and that 
you have dated 
copies of the requests. 

10. Make sure that every . 
denial of the c;Lient's , 
requests by the agency 
has been in writing 

and that you have dated 
copies of th'p denials. 

11. If the agency has more 
* than one type of hear- 
ing / determine how 
many types exist and 
whether you want to 
ask for more than one 
type of hearing. 

12. Make a vritten request 
for a* hearing, and- if 
possible state a date 

*on which you would 
^like the hearing. 

13. Be very percise in 
the statement of the 
issues in your written 

" request for a hearing . 

lU. Krtow -the regulations, 
^ statutes and cases 

that govern your client's 
case. 
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In your own words, • 
summarize the regu- 
lations, ' statutes and 
cases that are rele- . 
vant to your hearing - 

Role-play the entire 
hearing or segiaents 
of it with the client 
and your witnesses to 
familiarize them with 
the form and content of 
what the hearing will 
probably be* 
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15, Make sure that the agency will . 
not retaliate against the client 
in any way because he asked for 
the hearing* 

16, . Make sure that the hearing 

officer or rfefe'rfee does not have 
a legal bias, i . e ♦ / was involved 
in the agency *s initial decision 
against the client which led to 
the necessity of asking for a 
hearing. 

17, Decide whom you .will call as 
your witnessQ^ at the hearing. 

18, Familiarize your client and 
witnesses with 'the procedures 
of. the hearing. 

19, Let your client and witnesses 
know I generally, what kinds pf , 
questions you will, want to ask 

. them at the hearing and what 
kinds of questions they can 
anticipate the agency represen- 
tative asking |:hem on cross-exam- 
ination ♦ 

20, Asseinbie all the documentary- 

. evidence that you , will want to 
introduce at the hearing, 

21, As to each item of documentary 
evidence, determine how you will 
lay the foundation of it by 
showing that it is relevant to 
the issues of the hearing, 

22/ Draft a brief, outline of how 

you inten.d to prepare your case 
at the hearing, 

23, Ask for a postponement of the 
hearing if you need more time 
to prepare, 

2^, Make sure your clients an& witnesses 
know when and where the hearing is 
to be held, 

25, Remain flexible. 
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- In iShort training prograiw, it would be virtually impossible 
to cover every element of the HPC. Role-playing, of course, could 
not be used to get at many of the preliminaries. If the 
trainer is using a single case or transaction to teach the other 
skills asiwell as advocacy then it should raise many of the points 
on the HPC if the case goes to a hearing. Most of the points will 
have to be discussed verbally in class, e>g . , the desirability and 
feasibility of referee shopping. A number of written exercises 
are possible within the context ^of the common case, e.g. , drafting 
a request for a hearing, request for documents, strategy outline 
etc . 

Section C. Advocacy-Pressure Skills, Evaluation " 
and Adaptation 

There are seven main components to running a hearing: 

1. Making sure you. know who everyone „ 

- - • is 

2. Opening Statements 

3. Presenting Evidence 

4. Direct-Examination 

5. Cross-Examination 

6. Closing Statements 

7. Preparing for' an Appeal « 

During any one of these components, you may have to use a number of 
advocacy skills. There are twelve such skills lis^ted in the original 
skills checklist (see inside page of back cover). \Not only will you 
have to choose the skills* but also, you must be prepared to evaluate 
whether- they are effective knd if not, to shift your tactics. 

1. 'Identify Everyone 

Hake sure you know What the name, title and address is of everyone 
in the room. You may make this list before, during or after the^ hearing. 
Sometimes the hearing officer will have everyone identify themselves 
before the hearing begins. If not, you may ask him to do so. Take 
your own notes. There may be a stenographer present who will record 
every word of the hearing, but it usually takes a long time before the 
minutes of the hearing are typed and it may be that your office will 
have to pay for a copy of the transcript. 

2. ' Opening Statement ^ ^ _ 

\, ^ 

When it is your turn to begin, make a preliminary opening state- 
ment which briefly covers: 

a. Your understanding'^of what 
the issues at the hearing 

i are ; 




b. A brief summary of what you 
are going to try to establish 
1 1 .1 itt the hearing on behalf of the 
^ client; 
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c. What results you are seeking. 

For George's case, what will your opening statement say? This stage of 
the hearing can be critical. You may find that the issues that you are 
prepared to, discuss are not the issues that the other side came prepared 
to discuss, or much worse, are not the Issues that the hearing offJ.cer 
wants discussed. This can be a major dilemma (which may not have been 
a,voided through careful pre-planning.) There are a number of courses 
to follow: / 

i. fight to have the issues discussed 
that you want treated; 

ii. ask for a postponement; 

iii. do the best you can with the issues 
. tha.t the hearing officer decides will 
be dlsucssed. I 

c 

Suppose, that at George's hearing, the welfare department begins by 
making a major issue out of George's pooV employment record. They 
want to prove that he should enter a state vocational training pro- 
gram. This takes you by surprise. What do you do? 

3. Presenting Evidence 

You may have documents or exhibits that you want considered and 
that you want entered as part of the record. The technical rules of 
evidence applicable to official court proceedings usually do not apply 
to administrative hearings. The test of whether you will be able to 
have an item admitted is usually a simple one: HAVE YOU MADE A GOOD 
COMMON SENSE ARGUMENT THAT THE ITEM IS RELEVANT (i.e., THAT IT WILL 
CONTRIBUTE TO REACHING A RESOLUTION OF THE ISSUES) AND THAT .IT WOULD 
NOT BE UNDULY BURDENSOME TO HAVE IT ADMITTED AND CONSIDERED. Make 
a basic '* fairness pitch.". If someone tries to object that it is 
irrelevant counter by showing how it i's relevant when seen in con- 
junction with other evidenceu that you intend td introduce later. You 
must' hustle. If someone says that the evidence is "hearsay" or if 
they use some other term that you don*t understand, stick to your 
common sense, fairness argument. If you lose, then do t^e best you 
^can without it, or try to introduce it later on when you think you can 
make a more convincing argument (in view of what has been happening at 
'the hearing) that the item is relevant. 

On the question of relevancy and reasonableness, refer to chapter 
ten on investigation, supra. 

The second element of the^admissibility test is: how burdensome 
would It be to have it admitted. You must be reasonable. You can*t 
try to introduce 1000 pages of cancelled receipts and bills, for 
example, if it is not perfectly clear that every item is needed. to 
make your case. ^ 

What evidence do you want to try to introduce at Gebrge's"-^- ' -w..^... 
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hearing? What problems do you anticipate in trying to introduce it 
all? How will you handle these problems? 

4&5 Direct Examination, Cross Examination and He-Direct Examination 

i 

You directly Examine your own witnesses {e,g, , George) and cross- 
examine ^the witnesses presented by the other side {e,g, , the agency 
employee, Linda Stout), After you 'have directly examined your own 
witnesses, the ether side can cross-examine them* ''After the other 
side has directly examined their own witnesses, you can cross-examine 
them: 

Each side cUrectly examines his own witnesses. 

Each, side cross-examines the witnesses of the other side. 

When you directly examine a witness, it means that you will be the 
first person to ask them any questions. 

Normally f^one side will present their entire case and then the 
other side will present their case. The only time you will talk, 
when the other side is presenting its case, is when you are cross- 
examining their witnesses and vice versa. 

X?t er a side has cross-examined a Witness, the other side (that 
originally directly examined the witness) is sometimes allowed to 
conduct a re-direct examination of the witness in order to cover points 
raised in the cross-examinati'on, 

SEQUENCE: 

I, YOU PRESENT YOUR SIDE 

1, You directly examine your own witnesses, 

2, They cross-examine your own witnesses. 

3, You can re-directly examine your own witnesses 
to cover points they raised in the cross- 
examination, 

II, THEY PRESENT THEIR SIDE 

1, They directly examine their own witnesses. 

2, You cross-examine their witnesses, 

3, They re-directly examine their own witnesses 

r to cover points you raised Xn your cross-examination. 

This may all sound highly technical. Some hearings are, in fact, 
conducted tj^is formally. Others are not. You must be prepared to 
deal with both settings, 

^ To call a witness does not necessarily mean that the person stands 
Q a witness box or is "sworn in,*' In all proba.bility, everyone will 



94 



remain in his own seat and will not be asked to take an oath. Further- 
more, the technical words "direct," "cross- and "re-direct" examination 
may not be and need not be used. Simpler language can be and olten 
should be used '- ^ 



DIRECT EXAMINATION 



"Sir (addressed to the hearing officer) I 
would like to introduce (name of witness) 
and ask him a few questions." 



CROSS-EXAMINATION 



"Sir, I would like the opportunity to ask 
(name of witness) some questions if (name 
of advocate or attorney on the other side) 
ifs finished with his own questions." 



RE-DIRECT EXAMINATION 



"Sir, after I asked (name of witness) some 
. questions, Mr. (name of advocate or Mttorney^ 
representing the other side) asked some ques- 
tions of his own, and while I was listening, a 
few other important points occurred to me and I 
would like to ask a few final questions of (name of 
witness) if I could."' 

It doesn't malie any difference what labels are used, long as you 
use every opportunity t^o make your points whenever you are allowed 

to do so. "v^. 



GUIDELINES ON CONDUCTING 
DIRECT EXAMINATIONS 

\ 



1. The witness on Direct Examination is 
your witness. , You call him to give his 
testimony.. Therefore, you are always 
very cordial to the witness. You 

never ask him anything that might embarrass 
him.* 

2. You let the witness tell his own story 
in his own words. His story should 
flow naturally from him. 

3. You ask the witness to speak loudly 
and clearly. If the witness says some- 
thing that may not be clear co others , 




117 



t 



T 



95 



you ask him to state it again eVen 
though it may have been perfectly 
clear to you what he said initially* 

4. You encourage the witness to tell ■ 
you if he does not understand the 
question if that is the case* 

5. In the introduction of the witness, 
you let tiie witness give the basic 
facts himself* Instead of saying, 
"I want to introduce....," you 
should ask the witness to state his' 
neim^, address, occupation, etc. 

6. Before you ask the witness to. state 
what he knows about an event, you ask 
him questicms to establish his rela- 
tionship or connection to the. event. 
If the witness is a doctor, for 
example, bttfore you ask him if in his 
opinion the client is medically 
disabled, you should ask him if he 
has^ treated the patient. Before you 
ask a witntiss whether she knows whether 
or not the client earns money as a 
private bahy sitter a.'t home, you should 
ask the wit:ness questions which will 
establish \hat she is a close neighbor 
of the client and that she often visits 
the Calient during the day. By so doing, 
you will bu LAYING THE FOUNDATION FOR 
THE RELEVANCE OF THE WITNESS^ TESTIMONY . 

7. It is of ten. helpful to structure ^{Dur 
questions f.o the witness so that he .will 
tell his story chronologically from 
beginning f.o end. Discourage him from 
jumping from topic to topic if it is 
becoming dcinf using. 

8. When the witness is stating things from 
first hand knowledge, emphasize the fact 
that it is first-hand, personal knowledge. 

'9. When the wjtness is stating things from 

second haml (or hearsay) knowledge, either 
deemphasizts the fact that it is not first 
hand knowltidge and/or instruct the witness 
to preface his statements by. saying "to 
the* best oi my knowledge." 
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10. It is proper for the witness to state 
conclusions or opinions, but you 
should structure your questions so that 
you first get out all of the facts on 
which the witness has relied on forming 
his opinions or concrusions, never 
let them be stated without the supporting 
facts. * 

11. Be aware of the danger of open-ended 
questions such as, "tell us what happened;" 
Very often such questions ,are invitations 

^ to rambl.e on. -Confusion can result. The 
more effective 'kind of questions are tl:\ose 
that are structured to require a brief 
and concise answer. Use an open-ended 
question only when you are sure that the 
witness will be able to handle it. 

12. Very often a witness, particularly the ^ 
client, will have a need .to unvent his 
feelings, to get a lot off his chest. 

When this happens, he often gets emotional* * 
and raises issues that may, not be relevant 
to the proceeding. Vou must mai^e a ♦ 
decision on whether to permit this to 
happen. On the one hand, it is the- client's 
hearing and as a matter of fairness, h^' ♦ 
should have the opportunity to speak his 
mind. It can be very frustrating' if , 
questioners keep steering him away from 
what he has been waiting a ibiig time to say. 
Oh the other hand, you do not want the client 
to say anything that may be damaging to his 
own case. Psychologically, you must under- 
stand the witness. *v The best strategy is^to 
determine in advance whether the witness" 
wants to or is inclined to get emotional.^ 
If so, then the responsibility of the 
advocate/ is to make the witness aware of i 
tlie consequences of this occurring at the 
hearing. In the final analysis, it is 'the 
choice of the witness; it "is his case that is 
on the line, n6t yours. 

13. You may want to introduce certain documents into 
evidence after you have gotten the witness* to 

*, say something will demonstrate that the docu- 
ment is relevant (i^* i you establish a foun- 
dation for the documents through your questioning) 

'it;) 



Once the foundation has* been laid, 
you introduce the* document i i.e , , 
ask the referee to make it part of 
the record and give a copy to the 
agency's representative) and resume 
your direct examination of the witness. 

la. When. you ace^ finished asking your 
.questions, you may want to ask the 
? witness if he has anythir^ else that 
hfe wants to say. 

15. The hearing officer may interrput you 
w^ith questions* of his own. He, of 
course, has the right to do so. You 
may, however, want to politely ^tell him 
that the subject-matter of his ""question ^ 
will be treated by you in ":^ust a few 
^ moments . ■ - — 

16:' The advocace of attorney or agency 
representa tive*s^or the other side 
" ' may trv to interrupt you with questions 
of their own. Normally, they do not 
have this ^ight. Politely ask theC 
hearing officer if you could finish your 
own questions before the other side asks 
any questions of their own* , 

17. Try to anticipate what ,the other side 
wili want to question your witness 

^ about when It is their turn , and "try 
to cover these points 'in your own direct 
questioning. 

• — • ** 

18. Except the unexpe^cted. Your witness may ^ 
say things that you never anticipated. 

*You will have to be flexible enough to 
deal with what comes your way. 



GUIDELINES ON CONDUCTINOl 
CROSS EXAMINATION 



1. Be' courteous and cordial to the witness 
'even though Vou may be tempted ^ and 
indeed baited, into attacking the witness 
personally. 



\ 



Be sure thkt it is clear to you who 
the witness is and what relationship ^ 
he has to the events -at issue in the • 
hearing. This may not have been 
clearly enough brought out while this 
witness was being directly examined by 
the agency representative. 

If during the direct examination, this 
witness sai'd something b^sed on second 
Kuid knowledge (or^if it was not clear 
to y^u whether .it was said from personal 
or second hartd knowledge) , ask about it 
on cross exami^pation and be sure that 
your questions force, the witness to 
admit that no first band knowledge 
exists when that is the case. 

If during the direot examination, this 
witness stated con»^lusions without stating 
any facts to support the conclusions, 
then ask this witness on cross .examination, 
about these conclusions and the ^^underlying^ 
f-^cts that support them according to the 
witness. Do not use thds tactic however, 
if you are absolutely certain that the" 
witness has valid facts to support the con- 
elusions or opinions even though they were 
not brought out on di.rect examination* 

If it is a fact, or ii -you are reasonable 
in suspecting that it is a fact, that the 
witness has "a bia? (something personal) 
against the witness, you should try to 
bring this out on cross examination. This, 
of course., will be very difficult and some- 
what dangerous to do. ^ No one will want to 
admit that he is not being objective (Lje.,^ 
that he has a bias.) Probably the best 
that you will bb able to do on cross exarfti- 
nation is to raise some doubts, about the 
objectivity qt the witness testimony even 
though you' may not be able to conclusively 
establish a bias. 

The same point made above ^bout bias against 
the client applies to bias in favor of a 
client. A<t_witness can lose objectivity be- 
cause <3f partisanship and friendship as well 
a3 because of 4iostility . 
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7. If the witness is reading from any ^ 
. papers during cross examination, * 

« politely ask the witness what he is 

reading from and request that you be ^ 
shov^n a copy and, if needed, be given 
a few-moments to read it. over befojre" 
•you continue ^our cross"^ excimination. 
If the witness is reading from a docu- 
ment that was not sent to you before • 
the hearing -(and you requested that they 
send you all the records that they were 
going to rely upon at the "hearing) then 
you should object. 

8. Very often the witness will be reading from 
official agency records.. These records ^ 
Qften refet to stateiments made by individuals 
who work for the agency but who are not 
present at the hearing. The agency repre- 
oentative wij^l try to- have these records 
introduced into evidence. -It has already 
been said* that you should bring out, through 
your questioning, the, fact that the witness is 
not speaking from ^irst hand knowledge in 
referring to those records of which he is. not 
the author. En addition, yjou should complain 
that the author^ of the st^atements' in the 
records, should be present at the hearing «s a 
matter of fairness so that you can confront 
and cross-exajnine them. If you are not 
allowed *to do this, then you should request 
that such statements not 'be 'allowed to 
become part o: the hearing proceeding. ^ 

9. Xt during cross-examination, the witnes^s has 
^ made "^li^hly prejudicial statements ( e >g . / 

"the client ia a .thief"), then you should ask 
that the referee Qrder a decision in fivor ,of 
your cil'enc sOn 'the grounds of undue prejudice. 

10. I'f during cros^-examination, tlie witness 
raises points !that surprise you (and if it 
was hot due to sloppy preparation that you^ 
were surprised) , then you should ask the* 
referee^ to 'postpoJ^e the hearing to ^ive you 
more time to'j^repare the case of tl\e client 
to cover the matter that surprised you. 

*. ' . t 

11. I.n CQUi^ room proceedings , it is often the • 
rule. that you cannot raise new matter on . 
cxjoss examinatioi>. you can only cross-examine 
a witness within the scope of the testimony 
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this witness gave on direct examination • 
If for example the witness only testi- , 

,fies about food stamp eligibility on ' 
direct examinatio<|, the laWyer conducting 
the cross examination cannot a;ik him * 
question^ about an invasion of privacy ^ 
claim since this claim is outs.xde the 
scope of the ''direct examination • This ^ 
technical rule aimos^t never applies to 
administrative I:earings, altho^igh you 
should be aware of it s^ce co^ansel for 
the agency may. improperly' try to apply 

^the technical rule aga'.Tist you while ^bu 
are cross exa^nining a witness. You do 
not have to limit your "questioning on 
cross examination to the scope of what 
was brought out. by the other side on direct 
examination. Normally, however, it is a 
good practice not to raise new matter. on 
cross examination unless you have* to. Use 
direct examination to make all of your 
major points euid^use cross examination as 
a vehicle to buttress the points you have 
made on direct^ examination. ^ ^ 

12. On .qfross examination you will be questioning 
witnesses who are normally hosi.ile to your 

> cxient, although not necessarily. Do not * • 
antagonize unnecessarily. Ydu may fin^- that 
the witness on cross examinaticm is wilding, 

* either consciously or ,not/ to make ^statements 
that afe very favorable to yom client., 

13. AS a corollary' to the '^bove pcdnt, don't, be 
unduly aggressive or defensive. Make your case 
positively by direct e;caminatic/n , and don*t 
rely exclusively on establishiiig your case 
negatively by trying to show on cross exami- 
nation that thq, witnesses' for the other side 

^ are fools. • ' . ^ 

m. Don't help the other side by asking witnesses 
questions on Aoss examination that you know 
(or reasonably anticipate) will produce 
damaging statements^ 

15. You don't have to conduct a 6ro^s examination 
of a witness if nothing he s^aid on direct 
examination is unclear to you and the referee, 
or if you dqn't think ^a,t you w-ill be able 
tc get the* witness to contradict himself or say 
anything that would discredit his position in 
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any way. In such a case, it would 
be better to rely solely on what you 
were able to establish on direct 
examination. 

'16. Remain loose and flexible; anticipate 
the unexpected. 



6. Closing Statemrent * 

At the end of all of the questioning* and evidence presentation 
ask the hearing officer to let you sum up with your version of 
Vhat happened. State what you think you proved, state what you 
think the other side failed to prove. Specifically, state what 
result you seek for the client. If you think that- the hearing was 
inconclusive because you were unfairly surprised by what the other 
side did or because the other side failed to bring ,to the heaijing 
people who are suffipiently acquainted with the case, then: 

a. ask for a decision for the client 
because of these factors; or ' 

b» at tile very least, "ask for an ad- 
journment so that! the hearing can 
resume after you have had a chance 
to study the matter that the other 
side unfairly surprised you with, 
or after the ,other side brings to 
the hearing individuals who should 
pe there. 

7. ** Preparing for an Appeal 

During the hearing the heating officers and the other side 
may have done things that you disagree with. Make notes of all 
of these items. Also make sure each time you disagree that you 
state to the hearing officer "that "you want to state you, objection 
for the. record." If a transcript is made o^ "^he hearing, it will 
be clear that you make an objection and what your objection was. 
Your supeacvisor may want to appeal the decision later on in court. 
Whenever such appeals are taken, .|:he judges usually require that 
objections and 'cpmplaints have been raised during the hearing 
bei^ore they will even consider the objection or complaint on 
appeal in court. Ther^ is a 'close relationship between what 
happens at the hearing and a possible subsequent court appeal. 
To a very large extent, you are responsible for "making a redord" 
for the lawyer to use oiv appeal. ; * ^ 



97 



• Lawyers who have litigated cases following admins tr a tive 
hearings should acquaint yoili with the mechanics of court appeal 
an<3 with their version of what a good hearing record should 
constitute. What kind of information would they like to see in 
it? What kinds jof damaging statements^'made by clients and witnesses 
for clients would they like to see omitted or toned down? If 
possible, you should be shown a copy of an old Appellate brief 
which cites testimony taken at an administrative hearing so that 
you can see the connection between the hearing and the court action.^ 

In some administrative hearings, an advocate waives an 
objection that he has to vhat takes place at the hearing unless he 
specifically objects on the recond. A waiver can mean that the 
lawyer cannot raise the point on appeal in court. Whether such a 
, waiver rule applies is a question of local practice. Your trainer 
must determine the answer to this question so that he can build it ^ 
into or out of the training program. If it does. apply, then you 
must be. familiar with the techniques of objecting for the record. 

A more serious problem concerns the doctrine of exhausting 
adminstrative remedies. With few exceptions, courts w^ll not 
allow the client to appeal an issue in court unless the agency 
^ involved in the issue has been given the opportunity . to resolve 

the issue within the agency's own hearing structure. For example, 
at a welfare hearing a client ^ight claim that she failed to 
receive a check that was due her and that her caseworker is 
harassing her with unauthorized home visits. At the hearing, if 
the only issue discussed concerns the check, then the visitation 
issue cannot be appealed in court since as to this issue the 
client has not exhausted his administrative remedies. Another* 
hearing may have to be brought on the visitation issue before it 
can be raised in court. You must be aware of this problem as a 
matter of issue control. 



Section D. Recording 

After^ the hearing, you should have a set of notes that will 
cover the main points of the hearing. If a transcript of the 
hearing was made and your office orders a copy, then there may be 
* no need for you to have taken extensive notes. Even if a trans- ^ 
, cript was made and ordered, however, you must still record what 

happened in the client's file. Someone else in the office should ^e 
able to go to the file and find your notes on the hearing. They 
should be able to read the notes ,and quickly determine what issues 
you raised at the hearing, what took place at the hearing and what 
resulted from the hearing. 
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EVIDENCE FOR 
PARALEGALS 



Since most administrative hearings employ informal procedures 
it might be argued that there is little need to teach the laws of 
evidence. ^ Ther? are at least two reasons , .however , why evidence 
should be covered: 

o 

" - 1) knowing some of the laws of 

evidence is often helpful and 

sometimes critical at hearings; C 

2) cases that have been the subject 
of hearings sometimes find their 
way into court where , the laws 
of evidence are of paramount 
importance ; for a paralegal to , 
assist the lawyer in bringing 
such cases to court he must 
understand some of the basic 
rules of evidence. 



How should evidence be taught? A number of options exist: 



1) Tlfe trainees could be issued a 
hornbook on evidence (e^. , 
Mccormick 's text),; they could . 
be tis signed sections of it^in 
connection with class lectures. 

2) The trainer could write his own 
hornbook on evidence for para- 
legals (as of the moment, no 
such text exists). 

3) Develop ways in which to establish 
the experiential foundations of 
the rules of evidence as an aid 

in teaching the basic evidentiary 
rules V 



The tiiird option is developed here. (In the best* of worlds, 
the third option should be used in conjunction with the second) . 
The basic topics thA need to be <;overed are as follows: 
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1) definition of evidence 

- — • — 2J_o._d istincti o n betwe en evidence and proof 

3) relevancy ^ ■ — ~ ^ 

4) burden of "proof 

5) statute of frauds 

6) documentary evidence 

7) hearsay and the exceptions 

8) privileges ' 

9) admissability 

10) exclusionary rples *h * 

11) ^prima facie case 

Subsequent sections of this text will deal with^ the use of evidence 
at administrative hearings. * 

There are«good many technical words and phrases in the law of 
evidence* Most of them, boweyer, have common sense or reasonable- 
ness foundations. They are n6t necessarily all alien to every- 
day life. This connection should be developed. 

Beginning on the following page there is a 'dialogue on evi- 
dence which can either be distributed to all the trainees and dis- 
cussed in class, or kept b^ the trainer and used as his frame of 
reference' in leading a class discussion on the experiential foun- 
dation of some of the rules bf evidence. 

The dialogue involves Tom and Sam arguing about what Sam's 
son Bill did or did not do to ttie flower bed of Tom. Following 
certain statements by either Tom or Sam, there will be brackets 
con.taining, in italics, positions taken by a mythical attorney in 
a courtroom* The statements of the attorney* are meant to parallel 
those of Tom or Sam, but in the jargon of rules of evidence. 

The pedagogic hypothesis of the dialogue is that it will 
assist the trainer in^ beginning the process of communicating 
technical rules to th^ trainees. 
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Dialog 



lie on Evidence 



SETTING 




(A phone conversation betweei 



Tom and Sam. The stati^ents 
in italics are those or^^tii 
attorney in the courtroom* 
His statements translate the 
conversation of Tom and Sam 
into the jargon of the law 
of evidence. ] 
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Tom: Hello Sam, this is Tom. I want to talk to you about your 
son, Bill. ^, 

[Your honor, we are ready wiih the ^ 
case of Thomas Adams v. William Smith,] 

Sam: Whatls the problem? 

[Can you state a cause of action ?] 



Tom: 



Your son is up to no good. My beautiful roses are ruined. 
That boy of yours has some explaining t,o do. 



Sam: Why should he have to do any expalining? If you think that 

he's done anything wrong, then show it to me - you explain it. 

[Your honor, the burden of p roof ic' 
on the plaintiff J Thomas Adams, and 
nop on the defendant, William Smith, 
It is Mr, Adams who must establish 
that the defendant malicious /y 
destroyed the property in qmstion,] 

Tom: I had a fcall this morning from Peter Rjordon and he told me 
that he saw your*^son running in my yard. 

Sam: Never mind Riordon. 1*11 speak to him myoolf. I want to^|>e^r 
from you what you know and not what others have told you.*, ^4^, 

[ Objection , your hotiov, The^' alleged 
statement by Mr, Riordon is t^earsau, 
. ' It is ijiadmi&^lhl£ . Mr, Riordon is 
not in this court today and rhere^ 
fore he is not subject to confronta - 
tion and crosS'-examination , ^ If 
counsel for the plaintiff wivhes to ^ ' 
introduce into evidence statements 
of Mr, Riordon, then he should be 
called in as d witness. This court 
would become a shambles if hearsay 
evidence cou}d be introduced left 
ay\d right, I mov^e to strike the 
referey\.Qe to Mr, Riordon and request 
that the court instruct the jury to 
disregard what was said in reference 
to Mr, Riordon, ] 

Tom: Kell, right square in the middle of my roses, I found your 
son's basketball. That's enougn proof for me. 
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Sam: Nonsense! That doesn't prove a thing. You haveri't got a ^ 
leg to stand on. 

[^Youv. honof, we would submit that * 
the plaintiff has not established 
a prima facie oaee . He ie wasting 
the court's time. There isn't 
even enough evidenoe to, allow this 
case to go to the Jury, We 
respectfully move for a directed 
verdict for the defendant, ] 

Tom: Look, this all happened last Tuesday on the day of the 
parade. X was in the back 

Sara: The parade wasn't on Tuesday, It was on Monday • 

Tom: Np it wasn't # damn it. It was on Tuesday. What do I have 
to do, get a letter from all of the marchers to sfiow you 
when the parade was? Why should X have to take time trying 
to prov^ when the parade took place? Any fool knows it was 
r "'^'Tu^a day • 

- ' [Your honor^ there should be no need 

to take the' time of the court trying to 
establish the date of the ,parade. Such 
an event ie a matter of common knowledge. 
We request that' the court take judicial 
notice that the date of the parade was 
Tuesday, Plaintiff 'should not be re-- 
quilled to spend time trying to prove an 
obvious fact, ] 

Sam: All right, all right. Xf it makes any difference, I'll 
agtee for the sake of argument that the parade was on 
Tuesday • • 

[Your honor, counsel for the defendant 
will agree to stipulate^ that the parade 
was on Tuesday so that there will ^^^j\o 
need to hear any evidence on the issue^]^ 

Tom: Pine. On Tuesday, the day of the parade, X was in the back- 
yard. I saw your son throwing stones at the marchers. He 
had the devil in him that day and it was on the same day 
that my flowers were ruined. 

Sam: What my son did or did not do at the parade has absolutely 
nothing to do with your flowers. 
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lyotti* honoTy I objeot to thit 

teetimony. The evente of the parade . 

are immateria I and irrelevan t to the 

primary issue of this case, f.amely 

the charge of malicious dee-ti uction 

of property, ] 

Jtom: It does have to do with the flowers. Vour son is a rough- 
neck , period. 

Sam: Stop trying to make my son out to be a monster I 

[Your honor, we move for a mi stria t , . 
' The testimony thus far has been riddled 

with prejudicial statements . • Plaintiff 
is trying 'to prove 'his .case by oharcter 
assassination . The minds of the jury 
have been prejudiced against rhe defen^ . 
dant because of these staJtementSt 
Instead of proving his case by relevant 
facts, the 'plaintiff has restored to 
immaterial 3 irre levant and prejudi oal 
allegations . ] 

Tom: Well, if you won't take my word, then maybe you'll take the 
word of Reverend Alex who saw Bill the other day and Bill 
tol^ him that he was in my yard and damaged my flowers. 

Sam: Oh, is that what Reverend Alex told you? It /eally sur- 
prises me that '5^everend Alex would go around saying things 
like that. I'll want to see the Reverend myself before I 
say anything more about his involvement in this. 

[your honor, the testimony pertaining 
to the alleged statements of Reverend 
Alex is. inadmissable on- two grounds. 
First, it is hearsay * Second, U>h(:tevep 
Bill may have told Reverend Alex is 
, . privileged . The priest - penitent privi- 

lege is as sacred as the attofhey_ ^ 
client privilege and the doctor -paytient 
privile<^p^ . Statements madePy indi- 
viduals to th^ir clergymen, doctors and 
lawyers are yrivileqed . They cannot be 
introduoeii into evidence even 
if the clergyman, doctor or lawyer tried 
to introduce them. If this court or any 
cour^t allows such confidential statemen ts 
to be admitted into evidence , then oiti-- 
zens will be discouraged from ever con- 
fiding in clergymen, doctors oc lawyers 
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' out of fear tnat euoh confidences m'ay , 
jbe admitted into evidence later on,] 

Tom: Well, my daughter was visiting me at the time and ahe saw 
Bill and asked him if he , was in my flower bed and he ran 
away. 

Sam: I don^t care what your daughter says. 

[Objection on the 'ground of hearaaij ^ 
your honor, ] ^ 

Tom: If he was innocent, why did he run away? j 

[Your honor, although it may be heareay , 
there ie a well know' exception to the 
hearsay rule. By running away, the 
defendant wae in effect declaring .or ^ 
admitting his own guilt, Thie wae a 
declaration against hie own interest , 
Such declarati on are exceptions to 
the heareaii rule. The testimony Is 
admissible , ] 



S2un: Hogwash! 



Tom: 



Sam: 



[Your honoVj the exception to, ^he 
hearsay rule does not apply to this, 
case, ^If it ifS established that Bill 
ran away from Mr, Adams* daughter, it 
would not necessarily amount to any 
such declaration of guilt. Maybe he 
running to catch a bus and never heard 
his daughter at" all. The hearsay rule 
does apply to this e^ituation and we 
move to strike the reference to the 
statement of the plaintiff's daughter,] 

Well, I guess there is no sense in talking to you. You* 11 be 
getting a gardener's bill from me in the mail shortly for 
$85. 00. 

[Xour honor, we move for a Judgment 
for the plaintiff witfi actua I 
damages^ of $85, 00 and pun i tive damages 
of $20^, 00 because of the defendant 'a 
recklessness, plus court costs,] 

Nonsense. You pay that gardener every year anyway. You're 
not going to get me to pay bills that you have anyway. ^ 
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[We object to the pla-intiff^s attempt 
to introduce this bill. This document - 
tavij evidence is inadmissible . First, 
' it is hearsay since the gardener is not 
' ' in court to be confronted and cross ^ 

examined by the defendant . Secondly , no 
foundation has keen laid by plaintiff to 
establish the re levance of the bill be^ 
fore introducing it into evidence* We 
^ have not been told \)hen the gardener 

provided his alleged services. We have 
not heard any evidence that the person 
I writing the bill is a gardener at aH, 
Tn shorty no foundation has been laid 
* for the admission of this bill*] 

Tom: Well' if that's the way you feel about it, I'll 3ee you in 
courti 



The dialogue on evidence can be used by the trainer to launch 
extensively into the rules of evidence or ^simply as a vehicle to 
touch on some of the major concepts ,of the substantive law of 
evidence. The text is either background material that substan- 
tially stands on its own or it is the starting point for a much 
fuller elaborat;ion by the trainer on the points covered. Topics 
such as hearsay could obviously be examined in great detail. 
Other evidentiary rules such as the statute' of frauds could also 
be added. If substantial time cannot be devoted to this topic, 
then three or four hours could be SE>ent on group discussions on 
several of the major issues raised iJy the dialogue ♦ 
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LABEt QUIZ 



The trainer should admins ter the Label 'Quiz to each trainee. 
He can either call out "each statement and ask the class to label 
,it, or he can hand the quiz out to each trainee for written 
answers • The purpose of the quiz is to get the trainees in the 
frame of mind to analyze statements of witnesses. . 

As to each statement by the witness, answer two questions: 

A) Is the witness talking from first 
hai>d (personal knowledge) / second 
hand knowledge, third hand? 

B) Is the witness stating a fact/ aa 

' *^opinion, a conclusion? 




1)^ 


"I receive welfa'*^.'* 
















2) 


"I told my caseworker to 

Lt 


call me before she makes a 

. K 


home visit. 












3) 


*'My caseworker is rude." 




\ 










\ 
\ 

\ 




^) 


"My caseworker called me 


a liar. " 


\ 














5) 


"The welfare regulations 


say that I 


am eligible\^ 




6) 


"My son told me that the 
visor. " 


caseworker 


reported me to.^^ 


super- 










A' 


7) 


"I need welfare. " 






' — \ — 






\ 






8) 


"I can't pay my rent," 














a 
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9) "My mother can*t pay the rent."_ 



10) "I^m too si^^ to join the job trailing program" 



11) "That job does not suit ine."_ 



12) "My husband does not contri^bute to the support of my family. 



13) "I^3id report to the job employment agency. 



lU) "I was told that no jobs were available. 



15) "You must give me seven days notice before you terminate me." 

o 



—T-t : 

16) "1 am entitled to a Fair Hearing 



, • 17) "Welfare is a right not a privilege. "_ 

\ . 



18) "She never called me like she said she would. "_ 



.19) "I received a letter from** the employment agency telling me 

they lost my file." 



20) "She never explained it to me."_ 
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Introducing and Objecting to 
* Documentary Evidence at 
Administrative Hearings 



This section contains a series of documents that the trainees 
should be asked to introduce, object tOi or obhem^e refer to at: 
an administrative hearing. There are few, if any/ absolute norms 
- on introducing or objecting to documentary evidence at hearings. 
It would be appropriate I however, to list several generally 
applicable . guidelines : 

1. Ev^ry pafalegal r.ust determine in . 
V advance whether the agen^cy hearing 

in question utilises any formal 
hearing procedures. This is done 
by checking with advocates who have 
already conducted heeurings before 
thi's agency, reading any regulations & 
of the agency on'its hearing prq- 
/cedures, attending a hearing of the 
^ ' agency as an observer, etc. 

2. At most hearings/'- the procedures 
are informal . No technical rules* • 
of evidence apply. 

3. At hearings where the procedures , ^ , 
"are informal the noriual testi'^.^pf 
whether an advocate will be al:^e 
to introduce it;ems of evidence into 
the proceeding are as follows: 

* a) Tne item must be relevant 

to the issues of the 
hearing. 

b) The advocate normally must 
• d^onstrate the relevance 

* ^ o£ the item by laying a 
foundation for it before 
trying to introduce it. 

c) An item is relevant if it 
would reasonably assist a 

' party to prove or disapj^rove 
an issue at the hearing. ^ 
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d) Reasonableness is largely 
a matter of logic and 
common sense* ^| 



e) An advocate cannot introduce 
such quantities of evidence 
that would Unduly burden the 
conduct of the- hearing, - 

f) Advocates will not be allowed 

0 to be unduly repetitive in the 
introduction of evidence. 

g) When there is doubt as to the 
relevancy of an it.em that an 
advocate wishes tc introduce, it 
is sometimes persi.asive for the 

' advocate to argue that he should 
be* allowed to introduce thfe item 
as a matter of fairness* 

h) When there is doubt as to the 
relevancy of an item because a pro-^ 
per foundation has not been laid 
for itr it is sometimes persuasive 
for the advocate to argue that the 
item should be introduced now 
although the full relevance of the 
i,tem will not be made clear., until 
later in the proceeding after he 
has introduced other evidence* 

If the advocate is trying to object to the 
introduction of documentary evidence by 
the representative of the agency, the 
following guideliens are applicable: 

a) If the advocate has never before 
seen the document that the other 
side is trying to introduce, he 
objects on the ground that the 
agency should have 'sent him a 
copy of this document in ^^dvanccf 
of the hearing* 

b) If the agency representative is 
referring to a document without 
actually introducing it ( i*e * 
by "giving a copy of it to the 
referee and to you) , then you 
object* You'arguiJ that the 
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ag.2ftcy representative either 
incroduce it or stop- referring 
to it, 

c) Wh.^never the agency representa- 
ti/e or his witness is reading^ from 

^a document, you ask to see it be- 
fore he continues reading and before 
he tries to introduce it into evi- 
dence so that you will be given a 
fair opportunity to object to its 
introduction . 

d) Even though the formal rules of 
evidence may not apply, you can try 
to argue them if it is to your 
advantage. For example, you can 
object to the use of hearsay .by the 
agency representative; 

e) Yoa can argue that items attempted 

to be introduced by the agency repre- 
sentative are irrelevant or that no 
foondatioi;! has been laid to establish 
re Levance . ^ ^ 

f) Yoa* can argue that the agency* s 
representative is being unduly re* ^ 
pecitive in the items introduced. 

g) Yoa can* argue that the items being 
incroduced by the agency* s represen- 
tacive are prejudicial because they 
atcack the character of your client 
aoJ are irrelevant. 



With^ these guidelines as a background, the trainees should be asked 
to introduce the documents presented on the fc^*llowing pages. The 
settifig is a welfare fair Hearing and for most of the documents, 
there should be a person playing the role of the referee who will 
decide on the admissability of the item, an advocate for the 
client who will be trying to introduce an item or object to aijj 
item keing introduced by the other side , and an agency representa- 
tive who will either be trying to introduce an item or object to 
an item being introduced by the client's advocate. In brackets, 
there will be instructions on the setting of the hearing. 
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[Welfare Dept. wants to terminai.e aid ^ 
because Mrs. Thomas has not been diligently 
looking for a ^ob from 1/72-6/7:'.. Mrs. 
Thomas wants •to argue that she has been 
ill and that she has been looking for work 
to the best of her ability. Thv advocate 
for Mrs. Thomas wants to introduce the 
documents on the following six pages. 
The agency representative wants to intro- 
duce the final two items. The date of 
the hearing is, 10/1/72. The agoncy repre- 
sentative is Mrs. Thomas's caseworker, 
Dorothy Petrone.] 
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Lincojln Business School 
304 Terry Avenue 
Baltimore, Maryland 24109 
392-121-0721 



February 10, 1972 



Mrs. T, Thomas 

3210 4th Street 

Baltimore, Maryland 04109 

Dear Mrs, Thomas: ^ 

Thank you for your letter inquiring about our bookkeeping 
courses. We do not have scholarship programs. The fee for 
the six months is $450.00 and it cannot be waived* 

If we can help you any further, please let us know. * 



Mary Todd 
Admissions Office 




r 




Federal Trade Commision 

One' Federal Plaza 
Washington, D. C. 20036 

March 8, 1971 
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Mrs. Mary Thomas 
3210 4th Street 
Baltimore, Maryland 

Dear Mrs. Thomas: 



04109 



- We doT)ot have a branch office in Baltimore. If you 
are interested in a typing position, you will have to come 
to our Washington, D. ,C. office to apply. 



Sincerely , 




Samuel Peterson 
Personne'l Director 
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ABC Trucking Co. 
407 9th Avenue 
Baltimore, Md, * 24309 / 



Mrs, Mary Thomas 
3210 4th Street 

Baltimore, Maryland 04109 = 

*«* 

Dear Mrs. Thomas: 

We regret to inform you that we must terminate your 
employment as of February 5, 1972. If you recall when we 
hired you on January 30 , 1972 we informed you that your 
position was temporary due to btdget uncertainties. It 
was a pleasure having you with us in the claims division^ 

Sincerely, 

Ralph Adoo 
Division Chief 



97r 



9 

o 
o 

5 




S3 



ERIC * 14^ 



\ 



97s 



Sampson Drug Stores 
4110 South Ave. 
Baltimore, Md. 24100 

261-4032 
. May 15, 1972 



Mary Thomas 

3210 4th Street 

Baltimore, Maryland 04109 

Dear Mrs. Thomas; 

\\ 

Just a note to let you know that the precription you 
ordered is ready and can be picked up. at your convenience, 

Regards , 

Ed Madison 
Manager 
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M. M. Greenberg M. D. 
701 Forsyth Street 
Baltimore, Maryland 2410.: 

421-4092 

February 10, 1972 



Mrs . Mary Thomas 
, ,5210 4th Street 
Baltimore, Maryland 

/-n Dear Mrs. Thomas: 



04109 



You have bills outstanding amounting to $142.17. This 
is<:-the third notice we have sent you. Kindly give this 
matter your immediate attention. 

Sincerely, 

h . 

M. M. Greenberg, M.D. 



1 1 5 
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Baltimort- Welfare Dept, 

312 East 7th Ave. 
Baltimore, Md. 24308 



Memo to: File 
Re : Mrs. Mary Thomas 
Case #324109-3 
Unit 7 

Caseworker: Dorothy Petrone 

1/2/72; Called recipient to inform her of her 
responsibility to obtain work. 

1/30/72: Visited recipient; she had not been 
diligently seeking employment. / 

3/10/721 Told recipient to legister at Maryland 
State Employment Agency. I have ^een 
told by the Agency that she has nbt 
^ _ done rs o. | 

3/15/72:" Recipient told* me that she had hejadache 
did not seem serious. | 

Submitted by: 



D. Pttron^t 

5/1/72 
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Baltimore Welfare Dept. 

312 East 7th Ave. 
Baltimore, Md. 24308 



Mrs. John Thomas 
3210 4th Street 
Baltimore, Md, 04109 

S712/72 

Dear Mrs. Thomas: 



< 

This is to inform you that we are contemplating the 
termination of your welfare grant, for failure to diUgentl) 
seek emf^loyinent . If you do not take appropriate steps to 
secure employment within the immediate future we will have 
no recourse but to process the termination. 



Since i'ely. 



Dorothy Petrone 
Caseworker 
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OBJECTIONS QUIZ f . 



Instructions: Read each' situation. In the. qpace provided, state 
whether you would raise any objection, what the objection is and 
the reasons for your objection. \ \ 

V 

Abbreviations: stands cor the paralegal representing the 

client at the hearing; "C" stands for the client:^ "W" stands> tor 
the witness; "AR" stands foe the agency representative; "DE" 
stands for direct examination; "CE" stands for.crbss examination. 

\ * 

#1. On DE, a W of the AR says, "The C is a liar." \ 

X 

#2. On DE, a W of the AR reads from a piece of pape!r. The P is 

not sure what the paper is. : ' 

* 

13. ^n DE, a W of the AR says tiiat he was told b^ anpther case- 
worker that the C had a secret bank account*§i On, CE of this 
same W, what line of questions should the P ;jbake? 

, f'. 

»4. Before the hearing began, the P requested the agency to send 
him all the documents that the agencyi intended :to rely, on 
at the hearing. The agency never did so, DbeS the PV^efer 
to this at the beginning of the hearing? • 

J y ' 

15. Stime as above, except that when P ipentions c^t the begin- 
ning of the hearing that the records were never sent,: the 
AR hands him 9ver 20 pages of records. 

16. Same as )U above, except, t;hat when P mentions at the 
beginning of the hearing that the records were never ^sent/ 
the AR responds by saying tliat the records are confidential. 

17. On DE of a W of the P, the AR keeps interrupting with 
questions of hj^s own. 

18. While the AR Is talking tb the referee, he uses some legal 
language that the P does not understand. 

#9. While the C is under DE by the P, the C calls the AR and all 
the employees of the atyency "bastards." 
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no. While talking to the referee, the AR hands him a paper 
which announces a new regulation of the agency • 

#11. On CE of the C by the AR, the AR keeps trying to put words 
into the C's mouth and won*t let the C^^peak for hxmself. 



1 1 .) 



98 



'Chapter Fourteen . 

Advocacy and Dealing Vi't}x 
Pvofeasionais and Bureaucrats 



Section A. The I^roblems Encountered * 

One of the primary aspects of a paralegal's job is dealing with 
professionals and administrators. This frequently is so in informal 
and formal administrative advocacy, lie will not always be relating 
to line-staff personnel of administrative agencies. He will not , 
always be calling the secretaries and clerks of the managers. Some 
of the the upper echi^loji that he will be ccnftonting include: 

1. Attorneys representing the mother side^ of 

an office case ' ^ . . 

*. • 

2. Legal Service attorneys generally 
l» Private attorneys generally, 

4. Attorneys that work*for atiministrative 
agencies^ even though they nVay riot be 
active on your case 

5. Doctors that administer hosjjitals . 

6. Accountants » j 
J 7. Public-school teachers 

8» Directors of administ'rativej agencies 

9. Assistant Directors of agencies 

10. Unit supervisors at agencies, etc. 

There are a number of situatiefns which require a paralegajT to deal 
with such individuals. Ask the trainees to identify theftimes that 
they have dealt with! them. What. were they trying to accomplish: 

1. You , are simply trying to get information 
generally. * 

2. You wanted information about a particular^ 
client *or incident » . • , * 

3. You want to *c^mplain up the Chain of Command 
(aupra chapter ^even) . 

4. Ybu want to "pick tht^ir brain" as a way of 
. helping you solve a problem, or as a way of 

' ^ helping you take some "short cuts" to solving 

) ' * a probleni. 
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5, You are advocating on behalf of a clfent. 

6. eta. 

Now ask the trainees to identify the problem? that 'they have 
had in dealirg<.with professionals , and administrators. Their re- 
sponses might look something like the following: 

a. Th^y are never 'in, or at least this 
is what their secretary tells me. 

b. They are always too busy to talk to me. 

c. They always try* to get me to talk with ^ 
^ their subordinates. 

' d. They always speak in jargon that I dpn't 

understand. ^ 

e. They always tell m^ *'we're working on it." 

f. They always tell me that they can't help 
me until <-hey finish some research project 
and study the results. 

g. They always tell me that their hands are - 1 
tied because of some rule that is imposed 

on them* 

h. They always tell me what the- rule is and 
that the effect of making an exception ^ - 
in my case would destroy the ent?r*^ office 
system. 

i . eta. 

After you have gotten the trainees to list as many problems 
as they can (and you have suggested others to them) categorize 
the list of problems in some order e.g., in the order of the most 
common to the least common problems; in the order of the most 
frustrating to the least annoying problem, eta. Be sure the list 
of categories is plainly visible to everyone. 

Section B. Strategies in Overcoming these Problems 

What ways have the trainees used to overcome thes^ problems? 
What appraof hes do they feel would be effective? Set tip some role 
playing experiences that will assist the^ trainee in focusing on 
possible skills. Some of the technique pptions are as follows: 
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a. I kept the pressure on until they finally 
agreed to see me. 
I ' . 

, b. I "feed their" ego" by lettLng^them know that 
I know that th^y have a Superior education 
and heavy responsibilities. Theil I "hit them" 
for what I want. ' 

c. I insist that they break down their technical 
language so that I can understand it. 

d. I^^just refuse to believe tnat their hands* are 
tied by rules made by others, I know that 
rules have to be interpreted and that they 

' have to do the interpret inj; . 

e. I suggest to them that it ts not appropriate 
for them to-ihide behind th,?ir ivory tower of 
research and rules. I sug^jest to them that they 
"come down" and confront the public. 

f. I explain to them that my »:a.se is unique and 
that it*s a matter of common-sense fairness 
that an exception to the rules be made in my 
case. 

How do such responses fit into the basic advocacy checklist (see 
inside page of back cover)? 

\ny one particular approach can become the subject for an 
extensive class discussion. Once such approach is the ^*exception"- 
technique. Professional people, by and large, have been trained 
to individualize cases. Their approach is tu look at each indivi- 
dual as a unique entity calling for a unique response. Bureau- 
crats and administrators, on the other hand, tend to generalize. 
Thev tend to cluster cases into groupings. They focus on the 
similarities of cases rather than on their uitiqueness. The 
pressures of their responsibilities provide an incentive to treat 
evervone alike and to block out cases that may call for. an e.x- 
ception. Thev find a way to fit the exception into the general 
rule. ? 

The breakdown is not this simple, however. Although bureau- 
crats tend to generalize, they vould be insulted if it was 
suggested to them that they don't make room for exceptions. Bureau 
crats want to project the image of both worlds: they are adminis- 
trators who accurately classify cases into large categori.es and 
thev are professionals uho accurately make exceptions when ex- 
ceptions e^ist. The paralegal advocate can take advantage of this 
tension. Uhen making the pitch that his case calls for an exception 
in the face of the administrator's insistence on applying the 
general rule, the paralegal can emphasize the bureaucrat's role as 
professional and try to "nudge" him into opening his mind to see 
the factors that make his case unique and call for an exception. 
If this doesn't work and the burcaucr.t insists on applying the 
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general rule, the paralegal c.in try to contact other people in the 
agency who are more "tuned inco" finding uniqueness in cases. He 
can contact the career professional social worker, the tesearch 
unit, the attorneys in the agency, etc. who may be more receptive 
to finding uniqueness. The paralegal may be able to build his, 
case within the agency and then go back to the bureaucrat. Or 
better still, the paralegal can try to contact other individuals 
firsty who will support his .argument for an exception and then go 
to t^e bureaucrat with this ammunition. 

The process can work in reverse as well. Suppose that the 
agency is trying to make an exception out ot the client *s case, the 
result "of which is tha|:^ the client is not getting a particular 
service. Here the strategy of the paralegal is to focus on the 
similarities of the client's case with other cases in order to fit 
it into the general rule. The paralegal tries to communicate the 
message to the bureaucrat that the latter is "overdoing" the pro- 
fessionalizing process of finding uniqueness. 

* ' < 

Have the trainees apply these approaches in hypotheticals 
such as the following: 

A. Extra food stamps are given to welfare 
recipients if the head of the household is ^ 
a parent raising children alone without the 
other parent being present. A client wants 
extra food Scai?.ps b'^it is told she does not 
qualify because' her husband lives with her. 
Her husband is a cripple ^who can't work or 

leave the house without special medical, equip- 
ment. 

B. Emergency food stamps are given to welfare 
recipients who find themselves the victim 
of natural disasters (g.^., floods) and who 
otherwise have no readily available means of 

' getting food. A client has been burnt out of " 
her apartment. She applies for emergency food 
stamps but is denied them because her sister 
lives only ten miles away and the client should 
be asked to go to her for help first. 

How would the trainees handle these situations? Do they see any 
differences in them? In the first situation, is the client trying 
to prove that her case should he seen as an exception to the 
general .rule? In the second case, is the clien't going to argue that 
her case is not an exception to the general rule? What techniques 
should i>e used? What guidelines/checklists can the trainees draft 
as a result of analyzing such situations? 
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The critical lesson that needs to be learned is that RULES a 
DON'T EXIST UNTIL THEY ARE INTERPRETED BY HUMAN BEINGS, IN ^ 
INDIVIDUAL SITUATIONS, AND THAT THERE IS OFTEN A GREAT DEAL OF 
ROOM FOR ARGUING THAT THE RUIE SHOULD BE INTERPRETED IN YOUR FAVOR. 
Administrative staff usually has great DISCRETION in interpreting 
rules even .though they don't want you to know this. The para- 
legals must never take rules on their face value* The line staff 
will probably insist that the rule is rigid and cannot be deviated 
from. The paralegal must resist this. If it doesn't work at this level 
he should go up the Chain of Command to make a pitch to the bureau- 
crats/professionals that his case calls for special attention. 
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CIVIL SERVANT PERSONALITY ZONES 
CSPZ 



Every contact that a paralegal has with a civil servant can 
be charted according to the Civil Servaht's Personality Zones 
(CSPZ). The CSPZ is printed on the following page. Every traxn- 
should have a copy of this outline. The trainer may want to wri 
It on a large chart which is plainly visible to all the trainees 

I 
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EXPUNATIQN dF CSPZ. 



DANGER ZONE: 

Pushing His Button 



Everyone has a "button" that can be "pushed." The effect of 
pushing or pressing someone's button is to ontogonize or enrage 
hiin. There are certain things that set some of us off. When you 
have pushed someone beyond the brink, you have pressed his button. 
K^-n^ individual buttons. Some of us can't stand 

being rushed; some hate to be talked down to; some are infuriated 
at the suggestion that they don't know how to do their job, etc* 

Ignoring His Limitations as a' Civil Servant. 



Agencies usually are enormously complex institutions. Every- 
thing is streamlined and systematized, at least in theory. Certain 
papers and forms are handled by certain peop.le. Service is some^ 
times provided along an assembly line. The client moves from desk 
to desk, window to window, civil servant to '^civil servant. Each 
^i^iu limited powers and he will tend to be irritated 

i.f the boundary lines of his responsibility are not respected. 
Failing to respect them might even push his button. Suppose, for 
example, that a caseworker is assigned to provide job counseling 
service to welfare recipients. A paralegal who asks this case- 
worKer to help him qualify a client for welfare (the job of the 
intake worker) could be operating within the danger zone. Another 
example: a paralegal asks a caseworker to permit a client to 
receive a certain service even though, according to the rules, the 
caseworker's supervisor must make such a decision. 



CONFUSIOiJ ZONE: 



A paralegal in this zone is simply not communicating with the 
civil servant. They are on different waive lengths. This may be 
the fault of the paralegal, the civil servant or both. 



\ 

\ 
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SAFETY ZONE: 



Recognizing His Power as a civil Servant 



\ 

Although a civil servant has limited power, he does have some 
politer. He would like to have this power acknowledged and respec- 
ted. He would like to know that the paralegal feels that he is 
important; that without him, the office would have to shut down. 
This IS not to say that the paralegal must be constantly flatter- 
ing the civil servant, such conduct could backfire and put the 
paralegal into the danger zone. 

Recoqnizincj His Sense of Fairness \ 

' • 

\ 

Everybody wants to appear to be the generous, fair judge. A 
civil servant is no exception. He must make decisions since he is 
often confronted with facts' that are somewhat out of the ordinary. 
The paralegal who appeals to the civil servant's sense of fairness 
in such situations is usually within the safety zone. 



Recognizing His Loyalities as a civil Servant 



Simply because a civil servant works for an agency, it does 
not necessarily mean that he subscribes to the party line of the 
agency* He may have a number of loyalities within and without the 
agency which may complement or conflict w^th each other. He may 
have loyalties to the employee union of the agency, to the line 
employees of his unit, to the supervisors, to legislators, to the 
press, etc. He may adhere to a liberal or to a conservative phil- 
osophy x>f what the agency is or should be. The paralegal who is 
able to ide'ntify these loyalties and advocate for his contact with- 
in the context of them is most assuredly within the .safety zone. 
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Like the ESC discussed earlier (see page UUa supra ) the CSPZ 
IS a tool to assess role-playing. 



Whenev er trainees engage in role-playing involving agency 
emoloyees during the training, they shoaJ.d refer to the CSPZ. As 
the paralegal brings to* bear the technique's of informal advocacy, 
he should assess himself and be assessed according to the zone or 
zones that he is in or that he shifts into and out of. The ob- 
jective is to develop in the trainee a facility to ♦♦size-up the 
civil servant with whom he is dealing to the end tliat he will 
develop the maneuverability to shift from zone to zone of tna. 
civil servant's ego in order to achieve what he is after. 

Care must be taken by the trainer to insure that the role- 
players taking the part of the civil servants are creditable. 
They must be schooled by the trainer; to reflect certain points of 
view and to shift th6ir exhibited characteristics naturally as the 
role-playing sequence warrants. ^ > 
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Chapter Fifteen , . 

Advocacy and Legal Research : 
Making a Start 



"^".cction \. Hic Office LawJ.ibrary 

\t least tivo telling connwnts can be made about the relationship between para- 
locals and lau\ libraries in legal service offices; 

1. Umy paralegals never go near the law library; 

2. \fter being on the job for awhile, the para- 
legal begins to see the law library as a 
possible way for him to handle his cases 
better, and more importantly as a way for 
him to pain nore demanding assignments 

from the office. 

1\e law library is a monster. The books are large, unlviting, often out of 
date antl almost always out of order. > 'Pie index to the individual books i5 
tisuailv hopelessly inadequate. Tile law library is a place where lawyers go, and 
only tlicy appear to be comfortable there. Ilxcept on rare occasions, immy 
paralecals stay clear of the library. 

In one sense, this is as it should be. It would beJSa major catastrophe if 
the paralep.al felt paralyzed every time he had a probler.'^ecause he couldn't use 
the law hbran*. Die vast bulk of wliat the paralegal will be doing does not 
require him to do legal research in the library. To do his job, he needs (1) 
l>crservcrence, (2) common sense and (3) training in substantive law of tlie 
areas he will be working in. He might lose his grasp on all three if he becomes 
^\uci\ to the law library, RF.CAIJSr. .Wt/VLLY ANSWHRS ARE SBPLY NOT THEUIi, Tlie 
"lore the paralegal becoiocs dependent upoR the law library, the less effective 
he win probably become, ilis inability to use the library may become a convenient 
excuse for his not hustling with the faculties and facilities that are available 
to !un» 

Nevertheless, the law library is there and it tends to take on a certain 
inapo for tlie paralegal, \fter t!ie paralegal has conducted his 500th preliminary 
client interview, after he has drafted his S^Oth order to show cause to stay an 
eviction for non-payinent of rent* he begins, quite naturally, to get tireJ. ffo 
oKe likes to vc oaught in the drone of the routine* Whenever a paralegal gets a 
case tliat is unusual, he refers it to his supervisor, as well he should. He 
\sx>uh\ like, however, to be able to do aomethinrf on this unusual case before he 
has to tuni it over, or at least to do sonxjthing further on it while the attorney 
has it. Sometimes, the office will permit him to do so by taking the tinfe to 
proviile hin with some extra training, ^lore often than not, however, the para- 
Icral is simply sent back to his standard routine of cases after he has made the 
referral to his svii>er\''isor. TT) many paralegals, the law library is seen as a 
ticket out of this pattern. 
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Urn then to strike a hnlfuicc bctwecn.the ^iWr of stifling i^i^i3^^,^5,!!]^,up 
^omnon-sensc because of nn ovcrMlei>c.iaencc on tho^ library on the one han4, and the 
. quite valid urge to be able, to ase the library as ^ tool for inci:eased effecti- 
veness and advancement on the other? 



/Section B. Doin^ Legar Research 

•me first point that niust be made, to paralegals isVthat vhe law library is 
not the only route to legal researdi. A paraligal is doHng lega research when 
he asks another paralegal or a ^awyer for arf answer to a l?^^^^^^^?^^^^?'^!,!^!^: 
lilen' that has come up in the c'odrsc of his, work day. If tlje Paralegal calls a 
lepal service lawyer .from another office who is an expert -on a particular sub- 
ject, the paralegal is again "doing'* legal research. Mjen legal research is 
peffonncd in this way» two cardinal ru^es should be foUofwedt 

\, The paralegal should always write down the 
answer to his question(s) in the form of a 
checklist or guideline to himself which will 
go into his manual.: Too often he simply gets 
- " the answer, applies it to tho^casie'-he is 

r vrorking on and forgets it. The office 

attomies must assist him in the fomilation 
of these checklists, but they should not 
write them for the paralegals. When the paralegal 
leaves the attorney to Jipply the answer, he should 
be asked to submit a brief writing to the attorney 
on what he understood from the conversation and 

J this \mtins should be in the form of a checklist. 

2. ITie paralegal should ask the attorney for a *ttip' 
on how he could use. the law library to begin 
trying to find theianswer on his -own. Maybe, this 
will only mean referring "the paralegal to a three 
or four line statute or 'to a paragraph in a 
trdatise. At the very least, the paralegal will 
have been introduced to a volume in the library. 
It may take some time before he is comfortable 
with using that volume, but at least a start 
' has been made, not in the abstract. 

Very often an office' secretary or a paralegal is asked to act asj'law 
librarian." mis usually means nothing i^ore than clearing off the table at pm 
aid kcSnR the loose-leaf volumes up to date with additions that re^larly 
SiSHn ^1 1 This (tssi^mment can be a dead-end task or a valuable in- 
™o^ri^ S'e library. Thrpy is to corK> up with some .^y ^J^^ the para- 
legal can relate to what he is shelving or keepw. up to date. P^f^^ible, 
for example, for tlte paralegal to take 30 minutes a week and sunr^"^ 'j^ 

^ i^derstanding of a particular page of newly arrived niaterial ^ 5^^' 
Will someone read* what he has written and help him to write a ^^"e'^ P^^^^ 

. .durinr the 30 ninutes he will^levote to the library next week? ^^^1 someone 
in tfie office devise five simple questions and direct the paralegal to a few 

^ ;4°o? ;5ol-p *r= .«,ild_bc_ *le to fM^the ^J^l »™ 
in the office 
list of everi^ 



^ the paralegal to road five pages of a library; book arid make a 
f word'that he doesn't understand? Will sotwone then, o^er the 
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next few ^)eck«, either tell him the meaning of these words and/or tell him how to 
uo about tietting definitions of the words'? Finally, will someone ask. the para- 
Iceal to j;p back to the. five pages, rc-read it and 'see if it doesn*t make more 
sense. aftet^ having been throuRh the definitions? In short,. won't someone take 
iust «i little tine to orient the paralegal to the law library? The Orientation 
uwt ho vers' gradual and supportive. No paralegal should simply be^turpbd loose ^ 
oato the lib ran*. Tile goal always is: ^ . 

0Kii:vr -niH parai.hgu ■ to tiih uw library i^y giving 

niMSIIORT (not more than 30 minutes) ^SS^M•^^rS . 

. uiiiai m Bwniarr to a caN'CLUsiQN. , 

>hvioiisly, no paralegal should be asked to uritc a brief unless the office is lOOt 
sure tlmt the paralegal can handle it. Likewise, the pfiralepal should not be 
.i$kec! to research issues that don*t have any readily identifiable ''answers*', at 
least not at the outset. 

^, _ '.hiring the bej inning stages of orieritacioni concentrate on two items: 



1. How to use an index. 

2. iTow to read a r.cgulation. 

IJsinj: the index is, of course, critical.. It^is also ve^y difficult. There are 
vcV>* fc\v' good indices, particularly to sets of administrative regulations. This 
18 where the paralegal needs a great deal of help. How are indices organized? 
'.tot'j^^i bad index? Ilov^" do yo\i try to find something under many headings of the 
^s;unc index? 

\ ' . ' 

Start off the index work very sintply. For example: i 

f» * ^ 

, . ' 1. Ask the paralegal to go into the library, pick 
tiny three books and wite down the page nuiribWs 
where the index^can^be found in each. 

2; Take one index and ask the paralegal to Mst 
_ every heading and listing in the^index that 

appears to be repetitive. • T 

3. Take one .index, give the paralegal one general 

topic and ask hiin to* make a list of every item . ' 
in the index that might cover or at least deal 
with that general topic. ' ' . ^ 

* * * ' 

4. .Vsk the paralegal to read five pages of any 
law book and to take a stab at writiijg his 

^ ou>r index to coVer those five pages/ After 

iie has discussed it with you, ask him to re* ' , 
draft it in order to tVy to come up with 
!>roader as veil ao narrower headings for the* 
X ^ index. ' 
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.In helping the paralegal unJerstand or begin to understand agency^«; 
gulations (Uich mi probably be most relevant to ^^^^ ^.^J^!" 
paralegal |that most agency codes ^re organized m a set pattern tftusiy. 



l; A regulation first states what authotity the 
agency has to writo the regulation; " 
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Some regulations wiM tK^n describe .the' structure 

of y^ie agency . (5. > who; is the director , who. is . 

under civil scrvio*; where the branch offices are,^etc,j, 

RegulatioAs on the purpose of the- agency; 



4. Regulations on how a citizen applies for benefits * 

^ ' of the agency; ■ ' . . 

5. Regulations on who in the agency is. responsible for 
maintaining the^ service level;"* , . 

6. l^gulations on how the agenqr reduces or terminates _ 
• the benefits; 

7. Regulations on how the citizen can complain about 
this reduction or termination bgth in the agency 

' . * /"*it self and in the courts. ^ - 

.This general framework may. be helpful .to the paralegal- in reading regulations. 

Tlie paralegal an<l his supervisor can have an ?*cnjoyal)le'' time Vith the 
interpretation of regulations. Pick a sentence or phrase in' any regulation that 
would have two or m% possible meanings. 'Point the P^ssibiUtws out to , 
paralegal. Hicn pick ft few more phrases or sentences and asknhe P«ra?egal it 
hrS'sHades- of moi-e than one* me.inxng. It may be qui te a revelation to the 
paralegal to learn that the language of regulations is often •"'i^PPy- , *^.f J^^^'. 
air tieht simply because it relates co "the law". If someone takeS4the time 
^0 drill the paralegal in tl,e identification Of anhiguities, it can 
way toward. donesticating the. law library for liiin and making it more accessible 
.to him. * ; \ ' ^ 

Vac pace at which the pai.ilegal can be oricnte<l to usinp. the law library 
is dependent upon: ^ i ^ 

1. The paralegars interest; 

2. 'riie paralegal's ability; ^ ... 

3. ilie interest of the attpmey in helping him; 

4. The ability of the attorney to be imaginative 

I ■ in coming up with 'liandles" on using tha » 
library; 

. 5. The time that both can dewte to the exercises. 

f A lot can be- accomplished with a few nimites each week if both paralegal aiiJ 
lawyjcr work at" it. 
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" ' Chapter Sixteen ' . • ^ - 

* Advbaacy and lec^al \hitinq 

[ ' » t • * ' ' 

The techniques on writing skills outlined in this chapter do * 
KOt apply to all trainees. The chapter deals primarily witn those ^ 
trainees who have considerable difticul ty putting their thoughts on 
-paper. .It is submitted, however, that some pf the guidelines out- 
lined in this chapter alto apply 'to those of us who have at least 
^o/ne difficulty ^■ri'ting . - ' - 

■ ' «s • ' . ' r 

Section A. The Fear of Writing • • - 

The quick answer to the problem pf the paralegal tra^inee or 

employee who does not write well is to *fire^nim*or to have avbided 

recruiting him in^the t^rsr place. This approach is eminently 

short-sighted. Writing problems simply do not disappear in this way. 
♦ \» 

If someone has not beei\ used to writing, ne will generally shy ^ 
away from it and,, indeed, he afraid oL it. Putting something aovm 
on paper is too final. You can*t maneuver into and around what you 
have written as well as you ,can if you say it orally. • 

\i)ome may say that what nolds them back' froiji writing , eve^f' 
writing of the most simple kind, e.g. letters, is bad spelling and 
bad grammar. While there may he some truth to this, tjie problem 
often goes mucn deeper. Our society places an inordinantly -high \ 
premium ori< written' words. "Put 'it in writing/'^is the constant 
, 'demand as if to say that nothing exists unless it's in writing and 
no one exists unless ne can write well. ^The educated person can 
write; tne uneducated .person cannot write. This message is normally 
devastating for the person who has not been accustomed to expressing 
•himself with a^ pencil and paper or with a typewriter. 

If- any one ot us picks up a piece of paper belonging to someone 
. else witn writing on it, and we find a major spelling or gi^ammatical 
error, our **naturar',' resfjonse is* to smile. We don't have to be 
^rtialicious to respond this way; it's simply something that everybody 
^ does. The author of this "error" however, is not likely to take' 
much comfort from the fact tnat s.ociety^as a whole makes fun of poor 
grammar and spelling. To the writer himself, it's normally an 
embarrassing put-down to know tnat he is being "smilea" at. He soon 
learns to avoid putting himself inj the position qf bein^ singl<id out 
in this way. In snort, he soon learns to stop writing. 

Tt Is true that some paralegals who have difficulty writing 
have little or no difticulty talkifig, and therefore appear to be able 
to function irt a legal service office. A great deal of "talking" 
need? to be done ^n such an office;, interviewing clients, calling 
social agencies, Arguing with ghettp merchants, <etc* Paralegals may 
be given /assignments that ^amarily require^'tnem to be on'iheir feet 
or on the phone. In time, however, it becomes clear that this is 
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not enougn/ Report;s have to be written, letters nave to be sent 
out, forms and pleadings navt to be prepared. Tne paralegal vfhb 
mus.t stop in his fackp when it comes time t<5 put something down 
jon paper is in tr^ Die. The writing aspects of his job simply will 
not go away. If t\e paralegal does not eventually become comfort- 
able with writing,. he will become less satisfied with his job and 
his supervisors will begin to have doubts about his utility to the 
office. The issue. of writing must eventually be confronted. 

Section B. Overcoming the irear ot Writing 

The worst approach that a trainer or an office attorney can. 
take is to create trxe impression tha^t the entire joD of the para-^ 
legal is depeindent on writin^i well. This message does not have to 
be said in order to be, communicated. If the first thing t,hat a 
trainer or otfrce attorney asks tne paralegal to do. is to write 
something, then this message has begun to be conveyed. If the para- 
legal is handed over a massive text or is assigned to use a hiige 
empty file, the message becomes clearer. Don't start where the 
^)aralegal ,is weak. Start where he is more comfortable. Tnis may 
. ' mean giving him, at the outs(;t, walking assignments (e.g. serving 
papers, locating witnesses, ) and tall<ing assignments (e.g. 
doing a preliminary interview, calling a caseworker to find out 
^ answers to specific questions, etc. ) LET iW PARALEOAL FEEL, USE-, 
FUL WITHOUT HAVU'G TO WRITh. Don't start off creating the image 
of the paralegal's job in teims^of writing. PHASE INTO THE IWRITING 
COMPONENT X)F HIS JOB GRADUALi.Y AND SUPPORTIVElY. 

* \ As a corollary to tne altove approach, don't begin by suggesting 
to the paralegal that he shoula- take an evenitig courise in adult 
, Knglisn, or in spelling and jifammar. . Such a suggestion may be ^ 
enough to frignten him off permanently. In the best of all worlds, 
the rlaralegal will reach this QOnoluaion on nia own after he. has been on 
the'job for a while. Also, don't take the position that the only 
way to overcome the reluctano.e to write is to attempt writing and . 
to keep at it. Under this approach, the supervisor/trainer simply 
piles writing assignments, onto the paralegal's desk, on the theory , ^ 
that if he keeps trying, .he' .1 eventually get it right. This 
.approach is. too abrupt.. In principle, the theory sounds. good, but 
in fact it may intimidate even more.^_^ _ :^ 

What has been said about permaturely teaching the substantive 
law ( Qupra chapter four, and throughout this text; filso applies to 
a premature preoccupation with writing. If the training starts; too 
^soon with the complbxitie-s ,of substantive law, you run the risk of 
inhibiting the paralegal's own imagination and cpmmon sense in the 
field of advocacy generallj#. The saAe risk is created if the para- 
legal is loaded down with writin^i assignments at the beginning of 
his training or employment. A PARALEGAL HAS SOMHTMING VALUABLE TO I 
OFFER BEFORE HE LEARNS IHL cOMPLEXITl ES OF SUBSTANTIVF LArt AND 
B-EFORh Hk DEVLLOl^S EFITXTIVn KRITINt. HABJTS IN A LEtiAL SERVICE ^ 
^ OFFICE. Once this stage is iTcached, the paralegal should be able 7 
t,b phase iiito writing. 
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Everyone does some kind of writing somet 
ourselves; we send letters to our friends, we 
Start at this level. Begin at a level tjtat t 
fortable witn. (If, of Course, your paralega 
hy writing^ start them off with sophisticated 
Don't make a production out of the injltikl wr 
don't say ''draft me a memo.** Avoid making t 
conscious about the writing. Don*t"ask him t 
something he is not sure about. Start with s 
or does v;ell , and ask him to write about it. 
some .suggested approaches along these lines: 



ime. iWe write notes to 
compi\le shoppiiTg lists; 
ne trainee can b,e .com- 
Is are not intimidated 
writing assignment's). 
Lting assignments, €.gf. 
lie paralegal self-' 
i) begin' writing -on 
)mething he Jcnows well 
The followi/ng are 



Ask him to write a narrative resume. There maj^'be no 
need to hav^ it cover his entire lif^ history./ Simply 
have him deal with one aspect of nis life, e.gL his 
prior employment. You may want to s^e hoy? he' structures 
It himself, or you may want to talk' about a particular 
organization style betore he starts it. 

Whenever he submits something to you, don^^ 
to him with three pages of comments or tall 
an hour. Follow three simple steps: 



send it back 
at him for 



Ask h/im .to identify the str^^tU of his own 
writing (don*t let him dwell on/his frust- 
rations yet; deal with whatever is positive 
about it, c.gf.-, it's clear in orie section} 
it'sv legible; he covered a lot/ of ground, 

Theh ask him to describe his /frustrations 
abdut -the piece; let him describe to you 
whefe he thinks it is not effective; you 
.suggest to him other possiDVe weaknesses, 
but only after you have prorijcd'' him to 
identify all the points that he can... 

'/sk him how he would go aboat writing it 
ifferently; suggest, other /:ipproaches to 
edrafting after he has finished his own 
[analysis; have him re-draf/t the piece along 
the lines of his own (and /your) suggestions. 



3. Start with lists. Have. him organi/ze what he is doing in 
the formlof one o\ tvo-word-item lists. A?ter he has conducted a 
preliminary cT ^ 
him compile a 

a list of personality ^ l u . ^ • • 

ganized in the orcier of the most significant to the least signi' 
ficant trait. Sudn a list may look like /the following: 



:lient interview, (or while he is conducting itij , nave 
\ list on some aspect of the i/nterview. For example, 
rsonality traits that he observed in the client, or- 
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lient was confused 
Client wa,nted a divorc^ 
Client wa's shy 
Client Wtis poorly dressed 
Client cried 

etc\ 1/ g g 
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Once such a list is presented to the^ supervisor he can discuss it 
Vith-^the paralegal. What'does the paralegal think .?bout the list. 
Is the fact that the client wanted a divorce a personality trait? 
What. do you mean by »»confused"? Can yoii be more specific? Gan tnere 
be sub-topics under "confused?** How would the paralegal re-dtaft 
the list on this interview? When the paralegal conduces another 
interview with a different client, would lie organize the list 
differently? - , . 

How about a fact list organized chronologically? Ask the 
paralegal to make a brief list of all of the facts that the client 
described. More likely than not» the client will have told her 
story in a , disorganized* fashion. By putting together a fact list, 
arranged chronologically, the paralegal will have to do some 
thinking. ' ' 

How about a strategy list of the approaches taken by the para- 
egal to get the information out of thp client during the interview? 
.g., "I started with the frieirdly approach?; was very direct. 



1 

e 

* etc 



Give the paralegal an office file and have him make a list of 
the kinds of documents he finds in it. 

- .Whenever possible, have the lists (after they have been re- 
drafted) go into the paralegal's manual (See chapter six, 8upra}\ 
Most of the lists can be easily translated into checklists and 
guidelines, e.g. "How to write down the facts from a client inter- 
view," etc. 

Other possible lists: , . " f 

a. the structure of the legal service office 

b. the structure of a welfare office 

c. the structure of the office law library 

ti. finding witnesses f . ' 

— e. eta. 

4. ; Haye the paralegal write a description of his job. 

5. Drafting sample forms. After the paralegal has done some- 
thing a fiew times, ask him no make a preliminary draft of a form 
that he or the office might Want to use generally. For example, 
how about a form for the client to fill out while waiting to be 
interviewed which cpvers Some preliminaries and which can become 
the starting point of the discussion when it is time for the 
client to be interviewed by the paralegal? 

' Section C. Strategies in Legal Writing. 

Again., the basic adyocacy ^checklist becomes relevant. (See 
inside page of rear covet). Which of these techniques are appli- 
cable to legal writing? How can the list be changed and improved 
Q-^.emming .from the writing assignments below? 
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a. Draft a fictitious letter lo a ghetto 
^ merchant complaining about faulty merchandise; 

b» Draft a fictitious letter -^^.n response to a 
letter coming to the office- from an agency 
. that says that the client is* not eligible 

for welfare. 

c. Draft a fictitious letter requesting a fair 
hearing. - 

' ^ d. On one day have the trainees write a 

fictitious let{ter to a social security 
office requesting more time (to prepare for 
a disability hearing. On the next day, have 
the^trainees exchange these letters among 
themselves and have each trainee draft a 
response to this letter that denied the 
request. * * 

f " ^ , " 

Paralegals often draft pleadings of ore form or another «which 
the attorneys later sign, notarize and send out. For example, the 
paralegal may draft all of the preliminary pleadings for an un- 
contested divorce,. or draft an order to show cause staying an 
eviction. A number of training assignments can flow from such 
( material: 
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a. Give everyone a fact situation involving 
adultery as the grounds for divorce. Have 
everyone draft, a statement on this ground* 
that, will go into the divptce pleading. 

b. Have them draft '^excuses" of why the client ; 
fa^iled to pay the rent. These "excuses** 
then become part of an order to^show cause 
why the eviction for non-payj5.cnt of rent , 
should not be ordered by th^Handlord- 
tenant* court, r'' 

c. Have them identify the advocacy skills 
that they used or failed to use in the 
above examples. 

d. Have them re-draft the pleadings on the 
basis of ^he discussion.s on the first draft. 

e. Have them re-draft agai\ 

f. - Have them draw-up some checklis.t/guidelines 

on drafting pleadings which wiljl^ go into 
their manuals. ^ '^"^ 

g. Have them go back to the original} Summary 
0^ Advocacy Skills Checklist and''^'*beef'* 
it up in th^ Hght of the writing vassign- 
njents . ♦ \ . 
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The segment of the training dealing with legal writing does 
not have be covered all at once! • It would be more appropriate 

fo have the trainees work on the general PT^n^iPl^^^l^ ""^.iJ^^.^Se 
. then come back to them throughout the training whenever writing be 
.■ comes relevant to the topic under discussion. 
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Chapter? Seventeen 

* Advocates^ Pr*evenHve Law a. id 

Self-Advooacy 

It has been persuasively argued that w»,' are in need of a 
heavy dosage of preventive law. Legal services must do more to 
help their clients owpzd their Itegal problem.; ai^d to do. more work 
on them themselves when they do arise. 

, Much of this text has been organized around the principle 
that advocacy is something basic to us all. This reality is the. . 
starting point of the advocacy train ing program for paralegals. 
How then to take this concept one step further and to use it to ' - 
train client* to be advocates for themselves whenever possible? 

this is not to argue that the legal service office needs to 
try to close itself down by training the entire community to be their 
own lawyers. The concept of community 16gal education is not new. 
It is designed to help. the clients avoid legal problems and to 
know what to do on their own whenever they confront a legal problem* 
The paralegal staff, trained in the basic principles of advocacy, 
can add another dimension to community legal education in a number 
of ways. None of these approaches should be . attempted , however, 
until the paralegal has been on the job for a considerable period 
of time (e.g., eight to twelve months) and.^the office is sure that 
the paralegals are able to handle themselves, 

1. The paralegals can draft some community \ 
J bulletins or leaflets on specific topics ot the 

law using everyday language, charts and perhaps 
some picture-cartooiis; - 

2. The paralegals can 'speak to community .groups ' 
about specific advocacy skills or about 
specific law topics; 

3. The paralegals*^ can help ocher community 
organizations run their training programs , 
e*g., teach an advocacy course to community ^ 

out -reach workers of a local CAP agency or ' , " 
to a chapter of the National welfare Rights 
Organisation; 

4. The paralegals can help organize community 
* groups around certain legal issues, e.gr., 

consumer fraud, ana teach this group to deal 
with their own proalems in this area; ^ 

5. The paralegal can call into the legal service 
oftice groups of five or six ot the office 
clients* and provide them with jsome self- • 
advocacy skills. , 
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Kith respect to the indiviaual client that the paralegal is 
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hclpinc. there are a number of ways in wnic)i he can help the client* 
fn^viiop self-advocacy skills and assist ihimself on his own case: 

See that the client is involved in her own ^• 

case. For example,, ask him to pick up a 

form at an agency. he is having trouble with; 

ask him to try to locate his brother who has 

some information that you need. pon;t do 

everything for theclxent. When it is clear 

that he can do certain things himself, let him 

do so. ' . ' 

' 2. While interviewing the client (chapter nine, 

supra), the paralegal should take every 
opportunity to point ptit to. the client what 
should be done the next time the same situa- 
tion arises. Learner-focused training * . 
applies here as well.. The. paralegal should 
not simply tell the client what she should do 
■ ''next time.** He should ask the client "what 

do you think you should have done this timeV 
1 I and "what do you think you should do next time 

if the same situation arises again. • 

The paralegal need* not, hovfever, turn the. f^tire' interview into a 
trIiSing sission for the, client. The training points should flow 
out of the conversation and should be very ^brief. 

there is no better way for a paralegal to learn something than ^ 
to teach it particularly when the teaching hai to he aaacmpHehedwtthzn the 
bontext of providing legal services. The paralegals roles as helper and, , 
teaser need not be inconsistent. They can easily complement, each 
o?her! It can be argued thai: part of the process of providing 
legal services is to teach the clients to be self -advocates. 

The client, of course, nhould always feel that the legal 
service office is available to him and that the paralegal is not 
trying to get rid of him ta) by criticizing him for not handling 
his own problem this time or (2) by suggesting to Jiim that he 
should not bring his problem in the next, time. The goal is simply 
to develoLas mSch self -sufficiency iri\the client, as possible. 
-Jhat should he do, for example, when he can^t reach the legal 
service Office o,r when a crisis arises on the week-end when the office 
is closed? The more guidelines the cl-4rertt has in handling his own 
p^roblem, the better. He may be able to solve tiis problem on his 
bwn, and when and if he comes to the legal service office he may be 
better prepared to help the office assist him. 

The -following are the kinds of items that the paralegal can 
assist the client in learning: / 



a. what fo do wh"eiryo1urr check doesn't^ come; 

b. what to do when you son? is arrested; 
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c. how to cover yourself with documentation (and 

record-keeping; 

d. how to ask the welfare department' for infor- 

mation; ' . 

e. what to do when the agency tells you you are 

ineligible; 

f. what to do if agency personnel is rude to you; 

. «g.. what to Ao when an agency official comes to 
your home; ^ ; 

h. how to apply for public housing; 

Whenever a client runs into situations such as these, he should 
Kn'ow what to do on his own* THbAb not to shy that, he is to be en^ 
couraged to byipaee the legal eerviae office whenever he oonfronte these 
eitnattone. It is simply to' argue that he shotild not feel paralyzed. 
He should be taught to take action in addition to coming to a 
legal service office. The paralegals can be enlisted to help 
provide this teaching through vehicles such as those dispussed in 
this chapter. 
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Chapter liighteen ... . . ' 

Advocacy And The Paralegal's Om Agency 

It may be that one ot the mo5,t important agencies betore^which 
the paralegals must De advocates is their own agency. This d's not 
to say that the paralegals must be renegades. The fact is that 
a legal service office is like any busy agency that operates uhder 
pressure; it's easy for staft members to get lost in, the shuffle. 
To overcome such problems, the paralegals must be effective advo- 
cates. ^' 

There are a number of specific problems about which the para- 
legals may have to be advocates: 

3 1. the office as a whole or cc^rtain members 

tnereof, do not understand what the para- 
legals are there to do; ^ 

2. they may be threatening to. other staff 

members, e,g., to the clerical "staff; 

} 

3. they may .be used a's errand boys rather 

than as paralegals; 

4. they may not be adequately supervised; 

5. no one may be taking any interest in 

training the paralegals; 

6. no one may be helping the paralegals to develop 

their capacities to ao more demanding worK; 

7. they may be poorly paid; 

8. they may have no career ladder options; 

9. tne future funding of tneir jobs may be in doubt; 

10. their office conditions may be poor (e.g., no 

office space or ready access to a telephone); 

11. they may be receiving contradictory instruc- 

tions from their supervisors; 

1^. they" may feel that the office is not hiring 
^ enougn minorities; 

13. they may feel tnat the office is providing 
inadequate service to the community'. 

ilow should such problems be dealt with? Should the trainer deal 
with these problems during the training program or would this be 
prematufeV 

173 • ... 
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Ic may oe that the best Xi^ to deal with them is when'and 
{ if they arise. About two months after the basic advocacy course 
has bec»r completed and the paralegals have been on the job, tl^ey 
should bo brought back together again to deal with their own 
agency. \^uxch if any, of the above problems exist.? How can they 
^be .resolved? By this time, the paralegals should be well on 
their way to becoming expert advocates. How can they make the 
most effective case for change?. Refer again to the Advocacy Skills 
Chart (inside page of back cover). Does this chart apply to the 
paralegal' s> own agency? How can it be adapted to fit the need? 

What is absolutely clear is th^t any ot the above problems 
should not be allowed to drag on. They should be confronted in a 
training context as soon as poscible. Hopefully, these training 
sessions will not turn into bull or bitching sessions. As ad- 
^ vocates,. the trainees should be keyed into strategies and plans of 
action to effect change. * . • ' 



* 
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Chapter Ninteen 
Supervision and Training 

Section A. .Supervision IS Training 

. Without question, one of the most important challengfes 
of an in-house- training program is to get the whole house 
Involved in the training, particularly the attorneys. As 
pointed out in chapter three, aupra, the pre-planning phase 
of the training program had to involve the entire office 
for two reasons: " f 

1. To come up with a rational outline of the 
needs of the office which would then be 
translated, to the extent possible, into 
new roles for paralegals, which would 
then be translated into a preliminary 
training curriculum* 

2. To prepare the entire office for the new 
roles of the paralegals* 

The latter necessity makes it all the more important to' 
involve the office attorneys in the actual training. The 
paramount reality is that the paralegals who do not develop . 

cldse working relationships with the officu attorneys iwill 

not survive very long. This is true for two reasons. Bad 
relationships, more often than not, destroy the motivation 
•of the paralegal and more importantly, they stifle the par- 
alegal *s opportunity to learn and to grow on the Job. 

Attorneys supervise paralegals. Supervi ^n is training. ^ 
Attorneys are trainers. A good supervisory eavxronment is not [ 
a given; it must be created, developed and nutured. Tlje factors 
that stand in the way of its development aire as follows: 

1. lawyers don't understand the paralegals 
and vice versa; 

2. lawyers don't. trust the paralegals and • 
vice versa; 

• ^' 

3. lawyers have no time; ** * * < 

' 4.- the 'paralegals are bogged down and locked % 
i into the routine and the mundane 

5 J lawyers' don* t fully appreciate their * «' 
responsibilities as supervisors atid there- 
fore as/trainers of paralegals; 

•6. paralegals 'don* t fully apprecia'te their 
• « responsibilities as supervisees and "there- 

fore as train?iesl of ''lawyers;. 
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7. lawyers don.*t believe in the initial 
V ^ .^trai^ning' program. 

This is all to say that the training of paralegals in 
advocacy cannot btf done in a vacuum. LAWYERS CANNOT EXPECT 
THAT THE TRAINEES WILL COME OUT OF THE TRAINING PROGRAM 
FULLY TRAINED. There is no 'such thing as a "fully trainedL 
paralegal." What exists are paralegals who have been given 
a foundation in basic advocacy skijls and who are in need of 
every opportunity on the job to continue their education, 

iEvery office attorney, therefore, must be involved in 
the 'training program of paralegals on two levels; (1) during 
thr formal Training, and (2) while the paralegals are receiv- 
ing supervis ion- training' on the job, " 

* f 

Section B. Involvement of Office Attorneys in the ^Formal Training 

• f 

The office attorneys ^.should be fully acquainted with the 
methodology used in teaching the ba,sic advocacy course. If 
the methodology used has been learner- focused training, then 
everyone in the office should understand this approach. 
This is not* to say, of course, that ev..eryone will agree with 
such a philosophy of legal education. At [the very least, 
the trainer .and those who dissent from his approach should be 
on the same, wave length a's to what in fact is being attempted. 
Those, that do disagree should be encouraged to voice their 
criticisms. The^ trainer may find hot only that he can tolerate 
the points made by the critics, but"^ore significantly, he 
may find thift the points are so valid that they must be con- 
fronted in order to make the training program work. There 
are a nurjber of ways to achieve this mutual understanding 

1. the trainer can disucss his approach with 
each attorney individually; 

» 2. the trainer can discuss it at ^ staff meetilig; 

3. the trainer can send a. memo to ajll of the 
attorneys on his training format; 

• .4. attorneys can bo asked to sit in, on some 
of the training sessions; ^ 

• J /\5. . attorneys can be asked to participate in 

some of the role-playing; * t 

, 6, the office director can~assign one, two - 

or three attorneys to evaluate the training 
~ program and to make periodic reports to him 
J which should *be shared with the trainer; 

7. in addition to having. some or all of the 
Q trainers Resign and teach the substantive 

law components of the training, they should 
be encouraged to help structure and teach 
some of the basic advocacy courses; 
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8. the attorneys can be asked to supervise, 
the trainees on assignments while they 
are still In training (e.g.* the trainees > 
submit some of their* outlines/checklists 
to attorneys who will listen to 'the 
trainee explain them and who 'will react 

^ to them; the attorneys can devise field 
Invest rgatl'on assignments for the trainees 
and assist them in carrying out these 
assignments); 

9. The attorneys, lor small groups of them, can 
be as'ced to take the role of the .trainees 
In a classroom setting- and listen to and 
respond to attempts by the trainees to 
train the attorneys In some aspect of the 
basic advocacy course. 

i • ' ^ 

Section C. Involvemeat of the Attorneys in Training .on the Joby^ 

The critical test comes when the trainees have been 
"fjradualted" from, the formal training program and are on the 
payroll. The- effectiveness of attorneys as ti:alners at 
this time will be dependent upon the extent to which they 
have been convinced of the following; 

FOR AN OFFICE ATTORNEY TO BE A GOOD 
TRAINER ON THE JOB, IT DOES NOT NE- 
CESSARILY 'MEAN THAT HE. WILL HAVE 
TO DEVOTE SO MUCH EXTRA TIME TO THIS . 
TASK THAT HE WILL HAVE TO TAKE SIQ- 
. NIFICANT TIME AWAY FROM HIS PRIMARY 

RESPONSIBILITIES. 

/If the attorney Is not convinced "of this, he will not 
be. cannot be, an effective trainer. There are a number 
of guidelines for an attorney to follow In order for him to 
be a good trainer without being burdened by his training 
function. • 4 

1. Never start talking to a paralegal In the 
» abstract; 

, 2. Ndver.glve a responsibility to a paralegal 
without structuring feedback* If» for ex- 
ample, the attorney spends ten minutes * 
descrjlblng a certain point, after he Is 
. finished, he should ask" the paralegal to 
write down what he has understood from 
the conversation, preferably In the 
form of a checklist that the paralegal 
' might be able to put In his manual. 
O The attorney should, not have •to wait 

until the paralegal carries out or falls _ 
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to carry out the responsibility given 
to him in order to determine whether 
the ten minutes were productive. 

Teach the paralegal to -peek'' over your 
shoulder and, whenever, possible, en- 
courage him to do so. Again , ^however, 
set some feedback. H you let a paralegal 
watch yoM interview a client, or read one , 
of your files or listen to your conversa- 
tion with a welfare caseworker, ask the 
paralegal to take notes anJ to quickly 
pul down on paper what he has seen, 
heard or read in some organized form 
that you ask for» The attorney has to 
teach the paralegal the discipline of 
organizing his thoughts and his obser- 
vational powers. One way to work on this 
is to hdve the paralegal watch you perform 
and to write down what he has been 
watching. * 

When the'attorney can develop a relation- 
ship of trust with the paralegal, he can 
•'peek" over the shoulder of the paralegal 
af the paralegal works .and write down,, 
briefly, what .he has observed in the 
form of a guideline/checklist for the 
paralegal* 

Never talk jargon to the paralegal before 
the office attorney has made sure that cne 
paralegal understands the common sense 
foundation of the jargon.^ 

Be constantly supportive of what the 
paralegal does *'right." 

Be aware of when the paralegal is get- 
ting into a "rut" with routine tasks 
that do not challenge his abilities. 



I'he office attorney can devise two or 
three questions that relate to a 
particular: 

a. cx'ffice file 

b. statute 

c. regulation 
d^ etc. 

and have the paralpaal answer these questions 
on his own to be late; s.ubmitted in writing 
m checklist or guideline form to the attor- 
ney , The writing .can be very informal - a 
series of handwritten notes will d6. 
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( 9. The office can help the paralegal build 

a legal dictionary. He can give the para- 
legal one word a week (e,g, "civil" , 
"jurisdiction," "pleading," etc.). and * / 
ask the paralegal to come up' with a / 
definitiort by the end of the week, | . 

The paralegal can be encouraged to ask i , 

ether attorneys about the meaning ' f . • \ 
* th? "word of the week;" he can' be direc- 
* * ted to some readings or case files that 
deal with the word, etc. The attorney 
should assure himself that the para* 
legal is able to understand the word 
in his own language style. The para* ^ 
legal can be asked, in addition to t 
coming^ up with an understandable defih- | 
it ion. to use the word in three sentences j 
that dempnstrate a "correct" use of the i 
1 word in a legal context. | 

How much time will such exercises take?^ It depends uipon 
the working relationship between paralegal and lawyer. If'; 
they hardly ever see or interact with each other then all of 
tne time that they spend together will be forced and burden- 
some. If they have developed ,a mutual trust and respect, on 
th^ other hand, then the/ learning experiences will tend to j 
flow naturally out of job responsibilities that they both i 
undertake either jointly or partially together. When this 1 
happons. any extra time that is needed for special training! 
as^^ignmr^nts does not become an intrusion to either. 

It would be extremely dangerous for the paralegal to 
voTk with only one attorney in this way. . Although the i 
pa/silerjal mayj.b^ /.'assigned" to work primarily with one attor- 
ney, the paralesafi should develop interaction of the kind ' 
i^C'crlbed in this. chapter with all of the office attorneys, 

Jb^ office is infested with learning opportunities. 
th€7 will never be capitalized upon unless the office 
attorneys structure , the oppbrtunities for the' p|iralegals, 
:^ u'iM not be sufficient , for moat paralegarle, simply to 
t .r-u th'<9m into the water '^to learn on, their own under the 
pre^aurs of immediate reisponeibilitiee . Even .if this works 
for some paralegals, what will be created will be independent 
operators. The at(^orneys wdh*t know what the paralegals 
;*re doing. The paralegals won*t have the benefit of learn- 
ing' f ^om the myriad of approaches to problem solving tb»c 
an office of attorneys represents and can share. The s«u.ie 
is true of the potent ia*l of paralegals to train lawyers. 
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Teaching The Substantine Lav 



Section A. Options 



After the basic advocacy course, 
to delve into the substantive laiv. i 
teach substantive law: 



-T- 



\ 



the trainees should ,oe ready 
here ai^e tnree basic ways to 



\ 

re area\ ot the law 

law, l^andlord tenant 
each individual area 



I. Overvtev: Take an ent^. 
(welfare law, consumer 
law, etc.) and cover)" 
■ from beginning to en<l 

II. Case Analysis: Take an individual case, client 
'or situation ( e.gr., aj individuar cl ient wants 
to apply for welfarejj and deal with the rami- 
fications ot that ca|'se, client 6x situation 
trom the perspective of the interrelating 
substantive law topics. ( e.g., eligioil ity tules 
' for welfare, welfare for rent which gets you 
into rent control, welfare for hoi^sehold 
turnisnings whicn gets you into consumer con- 
tracts etc) . I 

III. Systeme: Break down /an area of the l^w in your 
office ( o,g,, divorce lawj and translate it in 
terms of flowcharts, forms, checKlists and 
. systems. Teach components of .the process and 
the substantive law governing those components 
to the paralegals /who will work with, other 
paralegals and wi^h lawyers on the entire 
'^streamlined** process. \ 



Section B. Overview 

The "easiest" approach is to provide an ovevview. T^ke an 
area of the law and cdveV it trom] "A" to "2". If you adopt this 
traditional approach, do so \vithin the context of the basic ad- 
vocacy course. The paralegals have already been acclimated to 
jadvocacy. They may even know a good deal about the subs'jtantive 
law. Build upon this. The trainees, for example, may have already 
dealt with applying for welfare and challenging a weltarb decision 
in an adnin istra t ive hearing. Th'ey now need to know what is meant 
by welfare "law.** Is welfare a ijegal right or a privilege? what ^ 
are the welfare laws in your jur i^sdict ion? The trainees should 
know how to go about finding out , o« their cm what benefits an 
agency provides because this is part of any advocate's basic 
package of skills. What kinds of answers should they find'^when 
^K^y gQ hunting? What kind ot t^bchnical rules tihould the^ know 
,y^"Ut? What jargon is used in ^his field? ! * 
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The trainees should have a, barrage of questions. fox the 
trainer (s). of substantive law," If the questions are not forth- 
coming, then the trainer should find out if^ he is. talking over 
their head,. He should know what their strengths are. He should 
not talk "at" them. He should give thenj hypotheticals and get 
their responses before he delvesr into *^the l^aw." He should 
*5eaiich out »commoYi sense, foundations for the law he is teaching 
before presenting it in its mostj technical form.. 

J After the first hour, he should stop and s^ee what is *-2ing 
absorbed and what is being missed. What kinds of notes .rc they * 
taking? IS HIS PRESENTATION SUCH THAT THE TRAINEES CAN 'RANS^ATE 
IT INTO GUIDELINES AND CHECKLISTS, AND IF SO, IS HE MAKI.a. SURE 
THAT THBY ARE ORGANIZING TKEJR NOTES IN THIS FORM? n 

. . ^ . M . ^ . \ 

The presentation on the substantive law should not be organized 
a^lQhg -the fpllowing \lines : ^ ], ' 

'A. ' Historical .Background 

\ B". Legal terminology 

C. Progtams available 

i D. Who is eligible: . • 

E. The Riglit to Service 

F. The Right to^a Hearing 
'"'^ r . G.'* .etc. . . ■ ' 

This is too abstract. Rather, the*,outline of his presentation should 
look sorrething like the* following: . ^ ^ 

Applying For Welfare: 

^ . 1. How to Understand t.he Categories; " 

2, How to cite the law* to the agency; . 

* 3. When you .can demand, certain documentation' 

4. .How to fill out an >F28B form; 

5. Terms that you should 'know; where you will run. 

,intO;.them and *what to do wBen you" see' or 
hear them; . - • • - . 

6. When you can" ask for an agency review of the 

' _ " " ' decision, on eligibility; " . " 

7\ .How many days you have to file for a review 
' and how to ask* for an extension 'for tjie 

deadline; • i 

*8. etc. * • ' 

iThe outline can then proceed to the law of maintaining proper service 
levels and the law of termination and how such matters can eventu- 
ially find their way into the courts. The entire approach is prag. 
matic in a *'how-to-do-it** sense. The goal is for the trainees to 
come .away with a series of cheqklists and guidance cliarts for t!\eir, 
-manuals. Whenever possibjle, abstract concepts of tfie law should 
be translated iiito manual form. i , 
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Section X.' ^ Case Analysis - ' . * * 

The standard complaint against the overview method 'of 
; . hiag the 5uT>stantive law is that it bfcaks up an experience 
unnaturcil'ly. Tt is often the case that any one client of the * 
office will bo given legal s(?rvices on more than one problem. 
When the client ualks in the ^ot and starts talking, a large 
. varisety of problems often be^i^n to come out. ,The danger of the 
. ovenvieD method of teaching individual substantive law topics is 
that the paralegal will not be able to catch this variety of 
topics. When the paralegals seej? J'wpl f are for example, he may 
block everything else out. He wW* t be able to interrelate the 
substantive law areas in one particular client story because of 
the isolated \\ay in which the Oi^erviev method taught him the sub- 
stantive la\?. *^ " ' 

. ^ The case analijsip method is designed to try ^tp overcome this 
. problem. 'Suppose that there are five substantive law topics ^ 
(A to D that the office wants to give the paralegals training in. 
Fach of the five topics* has 150 sub-topics or units tl^at need to 
he covered. Instead of covering the ISO units from beginning to 
end in each topic ^ (a grand total of, 750 units: 5 x ISO), the case 
cjnajysis method uould develop a series of. hypotheticals (or real, 
Or semi - real) fact situations that would call for some training in, 
for example. 20 units of "A", 25 units of "B", 20 units etc.. 
Hach ne^ fact aituatibn would call for re-training in some of the 
tiiiits covered in prior hypothet icals and would call fgr new 
graining in units that \\*ere not covOre-d in the prior hypotheticals . 
When it is over, all 750 units of the five su'bstantive law topics 
will have been covered. - , ' 

For example, suppose that the five substantive law topic are 
welfare law (A), consumer law (B), landlord tenant law (C) , 
- divorre law (D) ^ and adoption law (li). Jhe- sub- topics; or units 
under each of these five topics would be items such as "how to 
apply/* '^filling out the complaint," "serving" the papers," ' 
*l5pecia 1- forms ," eic?.* Some of the units will be the same under 
all five (e.j., service, invest igat i on etc. ) b\}\ most of the units 
for each 6f .the five t^opips'will be different since the sub^ 
stanth'A. laiN provisiohs of each of the five topics are basically 
different^./ ' . * ' 

FIRST HYPOTHITTCAL: Involves a fac^t situation that raises problems 

under R and C. In order to. tieat t'hese t.opics under th ese f acts^,^ 

suppose that the trainer needs to provide training in"T2 units of 
B and units ot C. He does so, , . , 

^ i ' ' ; 

srcOND HYPOTIIKI ICAI.: [nvolvc.^ ane^v fact situatibn that raises" i 
problems in B, D and f. To treat these topics, the trainer niay . 
need to cover 13 units of D aM 28 units of E. To get at the 
P topic, the trainer need*; to recover 16 of the 22 units that were 
originall) treatx?d in the first hypthetical and then cover 12 new 
units pf n. Hence by the end." of the second hypothetical, the 
Q r^niner has covered 34 units of B (2:^12)., Subsequent hypothet - 
CDIp":als will continue to build oh this until all of the units are 
^^^^)Vered. IB/J* ' *' * 
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The danger, of co]urse, with the ofise analysis Method is that 
the trainee will become confused. While trying to get the benefit, 
from the .case analysis method (t.e«, seeing the interrelatedness of 
substantive law topics), the trainee will lose the benefit ot the, 
overview method ( t.ef., seeing the entirety of individual substan- 
tive law topics) » There, are two answers to this valid objection: 

(A) If the training in the cace analysis method is . 
done well, there will be minimal confusion. 
If the fact situations are carefully con- 
structed, coherence will not be lost. If the 
trainer goes back over the linits covered in 
prior hypotheticals to insure that everyone ^ 
is with him before treating the new units on 
the hypothetical currently under e:tamination, 
the progress will, be -plainly. visibje\ 

^ (B) It's worth trying the case analysis method even 
if some confusion does r'esult. The value of 
the case atiahjsis method is so strong, that it*s 
worth taking the risks that it entails. The 
trainer should not expect that he will cover 
everything. It's appropriat'e for him to' leavfr 
some units unclear until the paralegal gets on- 
the job when he will be better able to fit the 
: pieces together,^ ' - -> - 

To, be sure', th6 case analysis r^ieihod ^'may take more time and thought 
than the overview method. It is urged ] however, that it be 
attempted. Once someone does an effective curricula design, it ^ 
will always be available for re-use in' later training programs. , 

Section D*. Systems 

Under the systems approach to teaching substantive law topics, 
the emphasis is on the development of flow-charts, checklists and 
forms. Divorce law, for example, is "stream-lined" into a series 
of tasks that may involve mor,e than one paralegal and more than 
one attorney on any given case. Elaborate checklists and manuals 
'are available to everyone along the line. Teaching divorce law, 
therefoi-e, is teaching how the paralegal tits into^the system of , 
delivering legal services on divorce cases. I 

Considerable work needs to be done to develop the system before 
it is taught. The system starts with the client, coming in the door. 
A. form is filled out by a -paralegal giving certain information. N 
The system has S'ome way of cross.checkmg the validity of the infor- 
mation on the torm. For example, it is reviewed* brief ly by another 
paralegal or by an- attorney. Then the next step in the system 
takes place. If it is document gathering, then there .is a desig- 
-nated way of going about*this. Certain files exist where the docu- ] 
ments are to be kept and recorded. Someone in the off ice Jjajs^the 
responsi'bility to periodically review the. document file." The « . 

system proceeds throughout .the steps involved in this manner until 
the ca3e is_c oncIudjexL ^ * 1 8 3 ' 
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The systems method is des gned to overcome the problem of one 
persoa worKing on one case entirely with no one else ^"^^e office 
knowing the current status of the_case or knowing «^at has been 
done in the case thus far has been .done properly. Without a 
systems approach, cases^became buried in the maze and no one is 
aware of what is happening until a crisis arises. 
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Chapter Twe.n ty-One 
The 'Si,oh\ Learner 



If you* look at a group of tqn ' trainees, you often will 
find the following rough breakdowh: two will be excellent, 
six will be average to fair and twbi will be poor . How do, you 
deal .with the middle and bottom of the, spectrum? 

. Some of the Issues in this chapter msiy appear to be unre* 
. lated to the ppoce^s of training. These issues must be con- 
. fror^ted, however., before the training piWram is over, in 
fairness to the trainees involved and the^ entire office. 
Furthermore, it is submitted that all of these issues ave 
within the domain of the trainer. He cann6t\ assume that the 
recruiters have brought him trainees who are "all ready, 
willing and able to fit intO|his training sche'h^e. Part of 
.the trainer's responsibility is to develop or inspire read^- 
. ncss, willingness and ability. He cannot, of cou|*sei be 
expected to perform miracles. He can, however, be^ re<iuired 
to assessfthe progress of each trainee from a nurribe^^ of 
perspectives. He must be tuhed into the tqtal pictuXe, 
— which means that he must somet imes~l.ook beyond the fouf walls 
of the classr^bm. 

First of all, the trainer needs to try tp define what^ 
the problem of the slow.; learner is, and indeed, whether a 
PBoblem exists at all. * ^ 

Doee the trainee really want to, he there? . * 

Has this trainee been ^improperly recruited? Is it less- 
question of a lack of ability than of a lacH of interest in 
(a^) the. training program or (b) being a paralegal? At' some 
point » it is appropriate to put^'this question to the trainee. 
He will appreciate jhonesty with tact. Point out to the 
trainee the signs that everything is Hot going as it should. 
Cut through the rationllzation and ;»bull" and ask the trainee: 
is this something you ^?ant to do; do you really want to be 
here? • « . , ' - " 

Are there unavoidable outside iKterferencea? 

If a trainee'i is a mother with six kids, who is raising 
them on her own, its very likely that this trainee may have 
trouble getting to. the training scission at 9AM everyday and 
that she .may not be able to find time to do any ^'homework." 
J How much accommodation can you make? Clearly » you do not « 
want to by-pass aj potentially excellent paralegal if it can 
be avoided. It may be that the rfutside situation is so im- 
possible that termination isthe only alternative. There 
are several tests \that you "ca^T apply to determine whether a. 
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less drastic alternative should be explored: 

a . Has this trainee dQmpnstrated ability .or 
are you stiH unsure? 

b. Do you reasonably ^spect that this trainee 
is using the outride problems as an excuse? 

c/ Does this trainee need ull of the training 
that you have mapped out? 

d, Ask'this trainee to make a list of the times 
during -the week when shfe is available for 

^ training and determine whether any special ^ 
tutoring is possible during these times. 

e. Are. the outside problems permanent, or is 
it reasonable to expect that they will be 
solved or ameliorated in the not-too-distant 

^ future? I - 

t. Can you develop any self-study materials 
for this trainee to use on her|Own? 

Doee the ^trainee need Mome preliminaries that your training 
program oan*t provide? 

If the trainee has trouble understanding^ or speaking 
English, the training program may be beyond her unless you 
can make* a language class available aa welll Does your 
training program require any degree of proficiency in Read- 
ing and writing? Does the training program have the capacity 
to train people in the^e skills? If not, then trainees who 
do not come to the program already equipped to perform at 
the level of proficiency required are obviously wasting their 
time. . * 

the trainer '* threat enittg'' the trainee? ' ' . 

Without knowing or intending it, the trainer niay be 
"threatening" the trainee, not in the s^nse of violence, 
but in the sense of approach, manner and style. If the 
trainer -is overpowering, he may be establishing line_s.-of'^ 
communication only with equally overpower ingjtrainees . 

' If the trainer is not faithful to the.^ph^il'osophy ot 
learner-focused training, he rjins-^fie risk of leaving no 
room in which the tralnee-^carT f eel comfortable. The 
trainer might J)e seiufing out subtle messages that he *'likes'* 
articulate- trainees and doesh*t. "like" inarticulate one9. 

^There'^is no better way to "turn of fg a. large segment of the | , 
class. The trainer must be versatile in more than one 
level of communication* He must be able to listen* He 
must be able. to determine how different people get started. 
One student may /want to bd left alone for a period of time 
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during which he will assess what is happening. Another will 
feel left out if he is not j^ecognized very early." Some are 
frightened to volunteer until they axe sure that they won't 
be crushed by fellow trainees ,or by the trainer. Some need 
to talk and work In conjunction with certain types of ^fellowx 
trainees. If the trainer is not tuned into such realities, 
he may be very '* threatening'* indeed. , 

The key to dealing with the problem trainee is to take 
the'time to find jiis own particular strong points and to. 
build on them:^ . " - 

1. What do they like to talk about? . ^ 

' 2. What are some of their past experiences 
that 'they are proud of? \ 

• ' ' 3. In what setting are they comfortable? 

Locate such areas and use them as a starting point. 

MakO a special effort to try different approaches: 

• 1. Individual tutoring by the trainer; 

2. Individual tutoring by a fellow tralileeT^ 
who is more advanced and^ho^Has^ a facil- 

. ity in dealing wiljwpe^ple,; 

3. Ask the problem trainee to prepare ^, topic 
to teach the rest of the class , after 
you have covered a topic in class, tell the 
trainee that you would like him to teach 
the same topic during* part of the next 

day)f be sure that you and the dther trainees . 
are very supportive; 

,\ 4.» Ask this* trainee to take a different seat 
in the classroom if this might help^to 
provide a change in p^rspect;ive; 

5. Jnvolve this trainee in role-playing exper- . ♦ 
i'endes that he can be comfortable with* 
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Chapter Twenty-Two „ 

Evaluation of the Training .Program 

The evaluation should be mult i- leveled. There should be i 
evaluations made by: ' 

J 1 . the tr'aiher (s) " ^ . ' 

2. the trainees . - 

3. the office director ' - . 
. ^ 4.. the office attorneys 

<* « 
The cv,aluation of the training program shopld be designed TO FEED 
BACK INFORMATION TO THE BKOGRAM SO THAT THE REMAINDER OF THIS 
TRAfKING CYCLE AND THE NEXT TRAINING PROGRAM WILL BE A BETTER ONE. 

/ ^ ' . 

, , The evaluation should be- structured along th^ lines of the 
following questions:^ . ./ • . • 

1. What- were my original conceptions of the^ 
goals of the training program? 

Q '2. Did I sense a change in the goals 'at' any 

I l^oint? If so, from whom? What ch^inges? 

^ " .3. What Was the original approach taken to 

^ \ accomplish these goals? . * 



4. Was there a shift in this approach? If 
so, on whose behalf? What cna^jges? 

5. What^I got out of the training prpgram? 

6. What did I contribute to the training • 
program? 

1: where was the training- program strong and 
why? ,{ ^ ' 

8. Could these strong points have been made 
even stronger ^ If 'so, how? 

•9. Where was the training program iTeaJc and why? 

10. Could these weak points have been avoided? 
If so, where and how? ^ 

11. What. should the next training program look 
Tike? 
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12. wire the original goals accomplished? How?' 
^ How ndt? Should there have been different 

/ goals ? 
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■..^ , 13. Which trainees did well and why? 

14. Which trainees did poorly and why? 

15. Which trainers did well and why? 

16. Which trainersi diid poorly^and why? 

17. etc. 

• ' f " " o • 7 

When shbuld the evaluation take place? For the'' trainer (s) , 
.he should write down his evaluation during thyC middle and^at the 
end of the training jirogram'. The same is true of the trainees. 
The director of the office should evaluate it at the end of the 
training program and should see to i»t that thb other evaluation . 
reports are fed to him and distributed by him periodically. 

How much t>ime should the evaluation take? They should r\'ot 
take more than twenty to thi rty* minu,tes to write IF EACH PERSON 
WHO IS ASKEDl TO WRITH AN EVALUATION IS GIVEN A FORM WHICH CLEARLY 
INDKaTES WHAT, judgments ARE REQUIRED. Long narratives are usually 
not pro.duct Ive' and are very tifi\e-consuming. The '*fo.Tm" approach 
is quicker and «more to the point. 

To be sure, a definitive evaluation will have to deal with 
the 'tiuestion of how well or bow jtoorly the paralegals are doing 
on the job as as a i^eoult df the strengths and weaknesses of the 
training program. Must it be said, for example, th'at the level • 
pf *performar>ce of the -paralegals was achieved in sp-Cte of the 
training proc^ram? Answer*^ to such questions are obvioi^sly Very 
difflcuK t?o achieve. ^A , computer may be needed to deal with the 
issues involved. There 'are" too many complex variables. -Instead 
of this kind of evaluation, however,, i^ is recommended tnat^ ^he 
office stay with a desoHptive evnlua.tion rather than" worrying about 
a cause-effect evaluation, It*s more practical^ to' describe, to 
the* besjt of pncJUu-ability , what one was trying to do and what one 
saw happen, \sith an eye ''toward feed-baak to the program of useful 
info-rmat ion. This information will either be used to help re- 
structure the training program while it is, in progress or it will 

^elp to restructure the ncXt training program. ' 

. ^ _^ - • ^ 

In fairness to the paralegals, tJ^e evaluation should be, 
thoroulih. A comprehQ.rdiivc evaluation is essential to' making the 
case that paralegals are a valuable asset to a legal service office 
If the roj^ults of a good (\ophisticated) evaluation lead to a 
different conclusion, then the paralegals need to know this as well 
before makiiig. a maj or ^ investment to the program' (or an even greater 
investment beyond the 'training program]. This is also to say that 
the evaluation must.be INDIVlhUAl as well as general. Each trainee 
should know where fie. stands aT the beginning, middle and end of the 
training program. * What are has strong and weak points? -What areas 
nc6d further work and what plans will tiiP office make to assist this 
.tra inee? • ^ • 

- ^- . ■ . - , . 



Unfortunately » most paralegal training programs (as/well as 
most paralegal programs generally,) are never evaluated. People 
y . in the^ office are; only ! able to make rough evaluations ("We like", 
him." "He's not motivated." "He's not. trained." etc). There is, 
however, no real sense of what such "evaluations" entail. No or\e\ 
t-a4«?s the tfme to deterinine what, has happened and what is happening 
It makes good sense to, design and implement a* rational evaluation 
of the training program, , " \ / 
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SUMMARY 
■ OF ADVOCACY SKILLS 
. CHECKLIST I 

I THRESHOLD CONCERNS 

1. Defining Your GoalsJn Order of Priorities I 
^ 2. Deciding Whea to Intervene ' 

3. Determining Whe.ther you are Taking it all too Personally 

il ADybCACY-PRESSURE SKILLS 

. 1, Cards on the Table . ' * 

' 2. Service . ' - 

3. Ask for" Authorization 

4. Chain of Command 

5. Insist on Common Sense - , ' 

6. ^ Find the Points of Compromise 

7; MJficover-the ReMrrfSTDiscretton — \ ^ 

8. Demonstrate the Exception 

9.. Cite4he Law 

10; Interpret the Law 

.11. Buddy 

^2\ • Make Clear that the Case is Irnportant to You 

13. Redefine the Prpblem ^ * V 

14. Do a Favor ' i 

15. third Party as YourTfavpcate , ^ - ' ' ^ ^ 
'16. -Supportpf Third Party ' 

- Preach ^ ^ 

18. Embarrassment 

. 19. Anger ' " . , 

III EVALUATE THE SKILLS USED , 

1. Are you making yourself clear?' .\ 

2. Are you creating more problems than you are solving? 

3. Are you accompHshing yQur goal? 

IV* ADAPTATION: . 

' Are.you flexible enough to shift your technique? * - 

•a « 

V RECORDING 

J . Describe what you saw, 
•2. Describe what you did, 

^3,, What verification or documentation did you make or come 
across?' 
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